
1D18-2387 

                    

 

IN THE DISTRICT COURT OF APPEAL FOR THE FIRST DISTRICT,  

STATE OF FLORIDA 

                    

 

HONORABLE RICK SCOTT, ET. AL. 

Appellants, 

 

v. 

 

DAVID P. TROTTI, 

Appellee. 

                    

 

APPENDIX TO 

APPELLANTS’ MOTION FOR REVIEW OF ORDER VACATING 

AUTOMATIC STAY AND REQUEST FOR EXPEDITED TREATMENT 

                    

 

SECOND JUDICIAL CIRCUIT CASE NO.37-2018-CA-1039 

                    

 

DANIEL E. NORDBY (FBN 14588) 

General Counsel  

MEREDITH L. SASSO (FBN 58189) 

Chief Deputy General Counsel 

EXECUTIVE OFFICE OF THE GOVERNOR 

The Capitol, PL-05 

Tallahassee, Florida 32399-0001 

(850) 717-9310 

Daniel.Nordby@eog.myflorida.com 

Meredith.Sasso@eog.myflorida.com 

 

Counsel for Governor Scott  

 

DAVID A. FUGETT (FBN 835935) 

General Counsel 

JESSE DYER (FBN 0114593) 

Assistant General Counsel 

FLORIDA DEPARTMENT OF STATE 

R.A. Gray Building, Suite 100 

500 South Bronough Street 

Tallahassee, Florida 32399-0250 

(850) 245-6536 

david.fugett@dos.myflorida.com 

jesse.dyer@dos.myflorida.com 

 

Counsel for the Secretary of State 

 

  

  

1

R
E

C
E

IV
E

D
, 6

/1
1/

20
18

 1
0:

40
 P

M
, K

ri
st

in
a 

Sa
m

ue
ls

, F
ir

st
 D

is
tr

ic
t C

ou
rt

 o
f 

A
pp

ea
l



CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of this Appendix has been 

furnished by electronic mail on June 11, 2018 to the following counsel of record: 

 

Nick James 

2980 Hartley Road 

Jacksonville, Florida 32257 

nick@nickjameslaw.com 

 

Robert Slama 

6817 Southpoint Parkway, Suite 2504 

Jacksonville, Florida 32216 

support@RobertJSlamaPA.com 

 

David Trotti 

1542 Glengarry Road 

Jacksonville, Florida 32207 

david@dptrottilaw.com 

 

  

/s/ Daniel E. Nordby_______ 

Attorney 

 

CERTIFICATE OF COMPLAINCE 

 I HEREBY CERTIFY that this appendix was prepared in compliance with 

the requirements of Fla. R. App. P. 9.220. 

/s/ Daniel E. Nordby_______ 

Attorney 

  

2



 

INDEX 

             Page 

 

Complaint for Declaratory Relief Pursuant to Section 86, Florida Statutes 

filed May 7, 2018 ....................................................................................................... 4 
 

Plaintiff’s Verified Motion for Ex Parte Injunctive Relief Pursuant to Rule  

1.610  and/or For an Expedited Injunction Hearing filed May 9, 2018 .................. 19 
 

Defendants’ Response in Opposition to Plaintiff’s Motion for Injunctive  

Relief filed May 15, 2018 ........................................................................................ 45 

 

Transcript of Hearing on Plaintiff’s Motion for Injunctive Relief 

held May 16, 2018 ................................................................................................... 65 

 

Defendants’ Notice of Supplemental Authority and Request for Judicial 

Notice filed May 18, 2018 ..................................................................................... 140 

 

Order Granting Plaintiff’s Motion for Injunctive Relief dated June 6, 2018 ........ 147 

 

Plaintiff’s Motion to Vacate Automatic Stay Pursuant to Rule 9.310(b)(2), 

Rule of Appellate Procedure filed June 6, 2018 .................................................... 156 

 

Defendants’ Response in Opposition to Plaintiff’s Motion to Vacate Automatic 

Stay filed June 8, 2018 ........................................................................................... 167 

 

Order Granting Motion to Vacate Stay dated June 11, 2018 ................................. 178 

 

 

3



4

Filing# 71796602 E-Filed 05/07/2018 07:58:52 PM 

IN THE CIRCUIT COURT FOR THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR LEON COUNTY, FLORIDA 

DAVID P. TROTTI, an individual, 

Plaintiff, 

KEN DETZNER, Secretary of the State of Florida, 
in his official capacity; and 
RICK SCOTT, Governor of the State of Florida, 
in his ofiicial capacity, 

Defendant( s ). 

CASE NO.: 
DIVISION: 

I ------------------------

2018 CA 001039 

COMPLAINT FOR DECLARATORY RELIEF PURSUANT TO SECTION 86, 
FLORIDA STATUTES 

Plaintiff David P. Trotti ("Trotti") sues Defendant(s) Governor Rick Scott ("'Scott") 

and Ken Detzner ("Detzncr''): 

Introduction 

1. This is an action seeking declaratory relief against Defendant(s), Ken Detzner 

("Dctzner"), in his official capacity as Secretary of State (hereinafter referred to as "Division of 

Elections11
); Rick Scott, in his official capacity as Governor ("Scott") (herein collectively 

"Defondants"); to have the judicial vacancy for the office of Circuit Judge, Group Six for the Fourth 

Judicial Circuit Court filled by election as guaranteed under Article V, Section 10 of the 

Constitution of the State of Florida . 

. Jurisdiction and Venue 

2. This action for declaratory arises under i\1iide V, Sections 10 and 11, of the 

Constitution of the State of Florida, and Chapter 105, Florida Statutes. 

Trotti v. Detznrr & Scott 
Complaint for Declaratory ,Tmlgmcnt 
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3. This Court has jurisdiction of this action pursuant to Florida Statutes Chapter 86, 

florida Statutes. This Court has the authority to declare Trotti's rights and his entitlement to the 

office of Circuit Court Judge, pursuant to Section 86.021, Florida Statues. 1 

4. This Court is authorized to grant declaratory judgment pursuant to Chapter 86, 

Florida Statutes, and to issue preliminary and permanent ir\junctive reliet: which includes the 

ptnver to declare the respective legal rights, construe the constitutional articles and apply 

constitutional balancing, and determine the manner in which the judicial vacancy shall be filled"""" 

either by election or by appointment. Also, the Court has the authority to determine that David 

Trotti, Esq, has qualified for the o:ffice by meeting the requirements for judicial office. 

5. Venue is proper \Vithin this judicial circuit, specifically Leon County. Each and all 

of the acts alleged herein were done by Defendant(s) \Vithin Leon County and/or Duval County. 

The Parties 

6. Trotti is a Florida attorney in good standing with The Florida Bar. He qualified for 

this office by timely filing with the Division of Elections for circuit judge, group 6 for the Fourth 

Judicial Circuit 

7. Ken Detzner ("Detzner'') is the Secretary of State of Florida and is the chief 

elections officer of the State of Florida. He is the head of the Department of State, \Vhich includes 

1 86.021 Power to construe.-Any person claiming to be interested or who may be in doubt about his or 
her rights under a deed, will, contract, or other article, memorandum, or instrument in writing or whose 
rights, status, or other equitable or legal relations are affected by a statute, or any regulation made under 
statutory authority, or by municipal ordinance, contract, deed, will, franchise, or other article, 
memorandum, or instrument in writing may have determined any question of construction or validity arising 
under such statute, regulation, municipal ordinance, contract, deed, will, franchise, or other article, 
memorandum, or instrument in writing, or any part thereof, and obtain a declaration of rights, status, or 
other equitable or legal relations thereunder. 

Trotti ,·. Detzner & Scott 
Complaint for [kdaratory .Jmlgmclll 
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the Division of Elections. The Division of Elections is responsible frir quali(ying candidates 

seeking election to the office of circuit judge. 

8. Rick Scott ("Scott") is Governor of the State of Florida and is charged with filling 

judicial vacancies pursuant to Article V, Section l l of the Constitution ofthe State of Florida when 

Article V, Section 10 (judicial elections) is unavailable. 

9. Judge Robert M. Foster (Judge Foster), a sitting circuit judge in the Fourth Judicial 

Circuit, tendered his resignation on April 2, 20 l 8 with an effective date of December 31, 2018. 

which is just four business days before the expiration of his term in office. Judge f aster's term of 

office concludes at midnight January 2019. Judge Foster vvho is 70 is no longer eligible to 

qualify' as a Judicial Candidate according to Art V. Section 8 Florida Constitution, which 

specifically provides: "No justice or judge shall serve after attaining the age of seventy years 

except upon temporary assignment or to complete a term, one-half ohvhich has been served." 

10. On A.pril 2, 2016, Judge Foster wrote a letter to Governor Scott (received on April 

10, 2018) stating that he was resigning bis office. (Exhibit "A"). He stated in the letter that he was 

resigning as he reached his "constitutional senility." His letter to Governor Scott ,vas presented 

before the 2018 qualifying period (noon April 30, 2018 through noon May 4, 2018) and leaves a 

physical vacancy in the office of four (4) business days between the effective date of the 

resignation on December 31, 2016 and the end of his term on January 7, 2018. 

11. On April 23, 2016, Scott convened the JNC. (Exhibit "B"). 

12. During qualifying week, May l, 2018, the Judicial Nominating Commission 

released an announcement of the circuit court vacancy. (Exhibit "C"). 

Trotti v. IJelzner & Scott 
Complaint for Dednra!ory Judgment 
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13. JNC bas until June 22, 2018 to tender the maxirnum number of nominees (six) for 

the vacancy. Article V, Section ! I of the Constitution of the State of Florida provides: "The 

governor shall make the appointment within sixty days after the nominations have been certified 

to the governor." However, an appointment can be made as soon after nominees are received from 

the JNC. Deadline for applicants been set for !\!fay 2018. 

14. The qualily-ing period frffjudicial candidates cormnenced at noon on April 30, 2016 

and dosed at noon on May 4, 20 i6. On 1\fay 3, 2016, Trotti filed bis qualitying papers for the seat 

in Group 6 of the Fourth Judicial Circuit (Exhibit 11 D"), the seat novv held by Judge Foster. Trotti 

also tendered a check for the qualifying fee. (Exhibit "E"). Trotti \Vas placed on the Division of 

Election's ,vebsite as ,;Qualified" fi:n the office of circuit comt judge (Exhibit "F"). 

l 5. Petitioner was removed as a Qualified Candidate on ivfay 3, 2018. 

ANALYSIS 

16. The Division of Elections improperly removed Trotti's qualifying documents and 

his status as a "qualified candidate" for the judicial election in Group 6 for the Fourth Judicial 

Circuit which is contrary to the requirements and preference of Article V, Sections: 10 and 11 of 

the Constitution of the State of Florida. 

17. This issue was: presented to the Florida Supreme Court in Spector v. Glisson, 305 

So.2d 777 (Fla. 1974). Prior to the qualifying period, Justice Richard W. Ervin gave notice to the 

Secretary of State that he would leave the bench that following January. Nonetheless the Supreme 

Court utilizing constitutional balancing2 restated the long held policy that the elective process is 

prirnary to the appointment process: 

2 United States v. Nfron, 418 U.S. 683 (1974) ("'stating that in this case we must weigh the importance of the general 
privilege of confidentiality of Presidential communications in performance of his responsibilities against inroads of 
such privilege on the fairadministrati.on of criminaljustice. The interest in preserving confidentiality is weighty indeed 
and entitled to great respect. However, we cannot conclude that advisers will be moved to temper the candor of their 

Trotti v. Dctzner & Smit 
Complaint for Derlarntory ,Judgment 
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We feel that it necessarily follows from this consistent viev,i and steadfast public 
policy of this state as expressed above, that if the eke ti ve process is available and 
if it is not expressly precluded by the applicable language, it should be utilized to 
fiH any available office by a vote of the people at the earliest possible date. Thus, 
the elective process retains the primacy which has historicaHy been accorded to it 
consistent with the retention of all powers in the people, either directly or through 
their elected representatives and their legislature, ·which are not delegated, and also 
consistent with the priority of the elective process over the appointive powers 
except where explicitly othenvise provided. We thereby continue the basic premise 
of our democratic form of government, that it is a 'government of tbe people, by the 
people, and for the people" Spector at 782 citing Klein v. Schulz, 87 So.2d 406 (Fla. 
1956). 

18. ,~)Jector is the controlling authority and instructs that "if the elective process is 

available, and if it is not expressly _precluded by the applicable language, it should be utilized to 

fill any available office by vote of the people at the earliest possible date, 11 305 So, 2d at 782.3 

19. In 2016, the Florida Supreme Court again addressed a judicial vacancy and 

determined that the right of the electoral process is preferred to the appointment process. In 

Pincket v. Delzner, SC16-768, the Supreme Court rn!ed that the petitioner was not entitled to 

mandamus relief: as mandamus may not be used to establish a right, but merely to enfbrce a clearly 

established right that has already been establish under the law. However the court also pronounced 

tbat it did not agree ,vith the decision in Trotti v. Detzner, 14 7 So. 3d 64 l. Justice Pariente, writing 

a separate concurring opinion stated that "[she] agreed with the dissent in Trotti. If this case were 

before us on the merits to decide the constitutional question and were thus not constrained by the 

narro\V scope of mandamus reliet: 1 would adopt the reasoning of Judge Padovano's dissent." 

Furthermore, the separate concurring opinions articulate that Article X, section 3, and Article V, 

remarks by the infrequent occasions of disclosure because of the possibility that such conversations will be called for 
in the context of a criminal prosecution;') 
3 But see Trotti v. Detrner, l4 7 So. 3d 64 l (Fla. 1st DCA 2014), First District Court of Appeal, Trotti v. Detmer, 147 
So. 3d 641 (Fla. lst DCA 2014) (stating that mandamus relief ls unavailable absent a clear right). 

Trotti v. Detzner & Scott 
Complaint for Dedarntory Judgment 
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section l l(h), of the Florida Constitution apply to actual vacancies created by resignation, or death, 

or inability to serve and not a resignation that is to take place ''at a distant point in the future." 

Pincket at 646 (quoting TroUi).4 

20. From the cases considering this precise issue of a judicial vacancy created by 

tendering a resignation letter prior to a qualifying period with an intervening election, Florida law 

has held that the vacancy \Vilt be filled by an election---not appointment 5 

21. Thus, in Plew, v Cris!, the Florida Supreme Court reaffirmed that preference and 

stated, 'Tt]he nominating commission process in section 11 of article 5 is really a restraint upon 

the Governor --- not a new process for removing from the people their traditional right to elect 

their judges." l 4 So. 3D 941, 944 (Fla. 2009), quoting S)1ector, 305 So. 2d at 783. 

22. Based upon the foregoing cases, the rnle of lmv that emerges beginning in Spector 

is that if the elective process is available, and if it is not expressly precluded by the applicable 

language, it should be utilized to fill any vacancy by the electorate unless it \Voutd result in an 

umeasonable vacancy.6 The Constitution of the State of Florida provides competing provisions in 

Articles V section l 0(b)( l ), Article V, 11 (b) and Ariicle X Section 3. These articles read in para 

4 "Clearly there is a problem with the current constitutional provision as interpreted when the decision of whether a 
judicial vacancy is to be filled by general election or gubernatorial appointment rests solely with the actions of the 
retiring judge, rather than with the dear directive of the Constitution. As Judge Padovano expounded in his dissent in 
Trotti: Finally, I fear !hat the precedent the court has set here, although well intended, will be abused by those who 
would manipulate the election process to suit their own political or philosophical objectives. Suppose, for example, 
that two judges in the same judicial circuit are retiring at the end of their respective terms in office. One of them likes 
the governor very (*5] much and the other strongly opposes the governor. The first judge could bestow the power of 
an appointment on the governor simply by resigning before the qualifying period but with an effective date the day 
before the last day of his or her term. ln contrast, the second judge could block a gubernatorial appointment simply by 
notifying members of the local bar that he or she does not intend to stand for re-election. Both judges would have 
chosen not to seek another term in office, yet one of them would have made the choice appear as though it were 
resignation before the end of the term. Trotti," l 47 So. 3d at 648 (Padovano, J., dissenting). 
5 This is the result in both Spector and Pim:ket I ( despite the l st DCA 's finding that Spector is sui generis.) 
6 Although the constitution has been changed since Spector, the same rule of !aw applies as it correctly balances the 
respective articles of the constitution -which where there is an intervening election and a future date for the resignation, 
the constitution preference for an election is paramount 

Trotti v. Detzner & Sm!! 
Complaint for Derlarntory Judgment 
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materia7 provide a preference for the election of judicial vacancies, and based upon the tendering 

of a resignation letter cannot thwart the constitutional mandate that the citizens choose who will 

be their judicial offi.cers---absent an unreasonable vacancy. 

23. Under no analysis or holding of the Florida Suprerne Comi is a four-day vacancy 

of a judicial oflker an unreasonable vacancy that necessitates circumventing the electoral process 

in favor of a gubernatorial appointment resulting in the judicial appointment. 

Prayer for Relief 

\1/HEREFORE, Plaintiff respectfully requests that this Court: 

A Enter a declaratory judgment that the Constitution of the State of Florida requires 

that the vacancy created by Judge Robert Foster's resignation shall be filled by judicial election in 

Group 6 frir the Fourth Judicial Circuit; 

B. Declare that Trotti is a qualified candidate for election in Group 6 for the Fourth 

Judicial Circuit in the 2018 election cycle, and place his name on the list of qualified candidates 

for election in Group 6 for the Fourth Judicial Circuit; and 

C. Grant such other and further relief as the Court may deem necessary or appropriate. 

CERTIFICATE OF' SERVICE 

I HEREBY CERTIFY that the above referenced motion has been efiled via CORE/e~fHe 

and served on the interested parties by Service of Process on this th day of May 2018. 

/s/ Nick James 
Attorney 

7 See State v, Barquet, 797.0 l, f.S.A., in Carter v. State, l 55 So. 2d 787 (Fla. ! 963). ln Carter v. $'tate, supra, we 
held that Fla. Stat. § 797.0l, F.S.A., was able to \Vithstand the constitutional challenge only if considered in pari 
materia with Fla. Stat. § 782. !O, f.S.A. The Legislature's subsequent reenactment of Fla. Stat. § 797.01, F.S.A., 
affirmed this interpretation. See Walsingham v. State, 250 So. 2d 857 (Fla. ! 97 l ). Therefore, these statutes must stand 
or fall together.· 

Trotti v, De!zner & Scott 
Complnint for Dcdarntorr Judgment 
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RE'PECTFULLY SUBil1l1'TE'D, 

By: /s/ Nick James 
Nick James, Esquire 
FL Bar No.: 0056082 
Email: nick@nickjames!aw.com 
2980 Hartley Rd 
Jacksonville, FL 32257 
Telephone: 904-735-7999 

The Law Office of Robert J. Slama, P.A. 
By: /s/ Robert l Slama 
Robert J. Slama, Esquire 
FL RarNo.: 0919969 
Email: support@RobertJSlmnaPA.com 
6817 Southpoint Phvy, Ste 2504 
Jacksonvi.!le, FL 32216 
Telephone: 904-296-1050 

---and---

DAVID P. TROTTI, P.A. 
By: /s/ David P. Trotti 
David P. Trotti, Esq. 
FL Bar No.: 0196207 
Email: david@dptrottilaw.com 
l 542 Glengany Rd 
Jacksonville, FL 32207 
Telephone: 904-399-1616 

Trotti v. Detzner & Scott 
Complaint for Declarn!ory Jmlgmelll 
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PETITIONER'S VERIFICATION 

I understand that 1 am s,vearing or affirming under oath to the truthfulness of the claims 

made in this Verified Complaint for Declaratory Judgment and that the punishment for knowingly 

making a false statement includes fines and/or imprisonment 

STATE OF FLORIDA 
COUNTY OF DUVAL 

fhvorn to or affirmed and signed before me on __ {)\(\l} wl, ZD(K by David P. ]:rptti, 
Esquire who is personally kncnvn by me or \Vl10 has produce~Jlf.Jt~n:111~5' KJ}O 
identification. -

Signature Printed 

STATE OF FLORIDA AT LARGE 
My Commission expired: 

Trotti v. Detzncr & S1:otl 
Complaint for Dedaratory Jmlgment 
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GOVERNOR'S LEGAi. OFFICE 

CIRCUIT COURT 

FouriTH JUDICIAL IRCU!T OF FLORIDA 

ROBE: HT M. F OST !i: R rw,mn "· rnsrrn -ivsnc.: crnrrn 

ciRC\JlT "' IJD<:H: 76347 vn CRANS wx,. su1r.: 3c,s1 

The Honorable Rick Scott 
Governor of Florida 
400 South Monroe Street 
Ta!!ahassee1 Florida 32399 

Dear Governor Scott: 

YUL££, FtORICA 32097 

April 2, 2018 

It has been a great honor to serve the people of Florida as a Circuit Judge for over 

thirty years. An even greater honor has been to serve the citizens of Nassau County as 

their admf nistrative judge for over hventy years. Having reached what the !ate and great 

former Chief Justice of the Florida Supreme Court, Raymond Ehrlich, called "constitutional 

senility/' I tender my resignation. My last day in office wHI be Monday, December 311 2018. 

Many thanks to you for your support of Florida's judiciary and sincere appreciation 

to the citizens of the Fourth Judicial Circuit for their support over the past three decades. 

Very truly yours, 

Robert M. Foster 

RMF/nb 

cc: Chief Judge Mark Mahon 
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ffi of the _,. lll1ernor 
mr CAP!fOL 

V,l.Lt\llASSFL 11.0RlO.\ .<.:.VN-tlOOI 

mcr:scon 
GOVERNOR 

Mr. Patrick J. Kilbane, Jr. 
Chair -- Fourlh Circuit 
Judicial Nominating Commission 
l 540 The Greens Way 
Jacksonville Beach, Florida 32250 

Dear Mr. Kilbane: 

WW\\_flg(1\.t'01H 

85fl. 7 ! 7-9-+ ! 8 

April 23, 20 l8 

Governor Scott has directed me to request that you convene the Fourth Circuit Judicial 
Norninating Commission for the purpose of selecting and submitting lo the Governor the names of 
highly qualified lawyers frir appointment to the Fourth Judicial Circuit Court This appointment is 
to fill the vacancy created by the resignation of Circuit Judge Robert M. Foster. The Governor 
strongly prefers submission of the maximum number of nominees (six) for the vacancy. 

The Commission's deadline for completion of this underiaking is Friday, June 22, 2018. 
The deadline is final as it includes the discretionary JQ .. day extension authorized by Article V, 
Section J l(c} of the Florida Constiturion. 

Administrative support for the Commission will be provided by the Governor's Office, 
pursuant to section 43,291 (7), Florida Statutes. This includes all essential administrative needs 
such as document distribution, public announcements and the like. JNC Coordinator Stephanie 
Nieset (850-717-93 l O; Stephanie.Nieset@eog.myflorida.com) \Vil! contact you to these ends. 

The Commission's expeditious handling of this matter is most appreciated. Jf I may be of 
assistance to you or the rnembers of the Commission, please call me at (850) 717-9310. 

cc: The Honorable Mark H. Mahon 
Chief Judge 

Sincerely, 

y~f;!f,t, 
Daniel E. Nordby 
General Counsel 
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_For Immediate Release 
May 1, 2018 
Contact: Patrick J. Kilbane, Chairman 
Telephone: (904) 280 .. 3700 

4TH JIJDTCIAL CIRCllIT JVDTCIAL NOl\1lNATING COA'iJ\HSSWN 

ANNOUNCES Crncurr COURT VACANCY 

As a result of the resignation of The Honorable Robert ivL Foster there exists a vacancy on the 

Fourth .Judicial Circuit Bench. Govenwr Rick Scott has asked the Fourth Judicial Circuit 

Nominating Comrnlssion to provide him with nominees for this vacancy. 

Judicial applications for 1his vacancy nrnst be received !1£ffi1:.f 5 p.1n. on lrl!!Y)_3,2Q18 at the 

foUoviing location: 

4th Judicfa.l Circuit Nominating Commission 
Attn: PMrick J. Kilbane, Chairman 
1540 The Greens Way 
JacksonvH!e Beach~ Florida 32250 

Applications may be downloaded from the Florida Bar's ,vebs.ite at Y1/v.rwJloridaba.r.org; or the 

Office of the Governor at YV\:1/\V.figov.com. 

Aim!Lc:8tfons submitted after tJ;Ie deadline nm no_t be considered, Further, all applicants must 

meet the qualifications for Circuit Court Judges outlined in Article V, Section 8 of the Florida 

Constitution. 

In addition to the original application, applicants must e•mail a PDF version of the application to 

Dkilbane@ullmannbrown.com ,vith personal infonnation not subject to public disclosure redacted 

as pennitted by Section 119 .071 of the Florida Statutes. A recent photograph should be attached 

to the original application. To assist the commission, all questions on the application must be fully 

and cornpleteiy ansv,1ered. Applications must include cunent contact information, including e-mail 

addresses for judges, co-counsel, opposing counsel, and references to facilitate the background 

ilrvestigation that will be conducted by the members of the Commission. 

All proceedings of this Judicial Nominating Commission are open to the public except for 

deliberations. Accordingly, applicants should not expect their application be kept confidential. 

If an applicant is nominated, all materials attached to the original application wiU be submitted to 

Governor Scott's Office. 

If there are any questions about the application process, please contact Patrick J. Kilbane at the 

address above. 
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Addrm,s 

... 

Candidate 1hu:king :S)·stcm 

2018 General Election 
CircuH 

David P, Trotti 

Siatus:OuaHiied 

0.;fo fl!1td:05/03l2(i'lS 

Camp;ifgn 'frc.:murnr 

P;:ime:a R Cto:,>s 

n/57 Hamp!on P&.rk 8/wi Eas\ 
JackSMv!lie, Fl 32256-

Date Qua!lfied:05,103/201 S 

Mfzthocl:Paid 011ah!1i,ng Ffr& 
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nctvid 1. 7r-o-iti 
.fo~ Cl~CtLI JuD6 
C;\rn'f't\\ u~ Accovt--lT 0099. 

j)}cq __ \3..) ___ ,i __ (l_b~e 6NWG31 wrna 

0·100 

Date 

P'ayt•the 
Ord~rof ~-----------·---------------~ $ 

1 
¾ 
1 
t ,, 
ii 
~ 

\'hlif.U'.}-)!M\,..UA 
H-:t-r~jj: 
-n-tt-:1,f~lt?s:~'TT 

1 for ___________ _ 

To set uµ or change your Dlreot Deposit: 

✓ Firid )<our ney1 Routing Number (RTN) arid Account 
Number localed bafow 

✓ Provide lhis Information to your empfoyer/payor 
-

W,11> f>r<;1• Sml.l/A 
11•"'4• 
Yl<'t~f~_(Q'-11 

I' 

!$ 

Do!Jm 
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• You can narrow your search results for rnnditla!es county. A search county win provide n Hs1 of candida!c:,r 

running !or offices for whlch all or a portion of the geOfJlaphical area repu .. 1sentmi by the office is located in that 

FO/' inform,ilion on counly or c:andicia!es. conloct your local SJJ//Otviso1 of Elections. 

RUN QUERY 

Circuit Judge (Duval County) 

Circuit I Group pandldatc Status brimary JG~·~;~;l-·1 

i,~;:,le1. Don Haffison (i✓·~;umbent ......... 9i.m!ified ··----ii~----. 

. ___ 4.? .. 6 ........ lu¢ti Davld P..~.(J.~~.L. ___ , --··~·····-···· Qualified 

4/3 

4 I 7 {1/hittington. Steven.8, (NOP) 'Jncumbenl Qualified 
!---------+--------------------------+-----·---

4 ! 14 ~1Y~ Thomas Mom {NOP) ... Incumbent Qualified 

4 / 16 Cole, Karen K. (NOP) *Incumbent Qualified 

Qualified 

Active 

Qualified 

4 f 19 filazs,J(evin A. {NOP) 'Incumbent Qua!lfied 

4 I 22 D,~ct§, Rober! M. (NOP} 'Incumbent Qualified 

4 f 24 Wllklnson,J"Ja[Y. L (NOP) 'frn::mnbent Qualified 

4 I 25 ~' Eric C. (NOP) T!ncumben! -~,.,,__:_:_::,::.. __ +::::::::::::::=====~..::..:...!..__:_:.::.:,::.:.:::.::..:.:._ _____ _::::.:.: Qualified 

4129 Borello, Mark Jejfrny (NOP} 'lncumbent ,_, __ .,.,,. .... _______ .......... -i=::::::':::':::':.'.:::':::::=:::::.::::::':::::'::::::':::'..:~~__:::..:.=.:.:.:==.::. ____ -== Qualified 

4132 Guy .. ,John L (NOP) 'Incumbent QuaHfied 

4/33 ,;;o-®.fil, Collins (NOP) Qualified 

4 I 34 Bass, Suzanne (NOP) ~incumbent Qualified 
~-~~-~ "" ""-·~---

4 I 35 Ni!ensky. Daniel F. (NOP) "Incumbent Qualified 

a Division of Elections, Room 316, RA Gray Building, 500 South Bronough Street, Tallahassee, Fl. 32399-0250, 850 .. : 

1, ,, 
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Filing# 71876271 E-Filed 05/09/2018 10:23:27 AM 

DAVID P. TROTTI, an individual, 

Plaintiff 
vs. 

RICK SCOTT, Governor of the State of Florida, 
in his official capacity; 
KEN DETZNER, Secretary of the State of F1orida, 
in his official capacity. 

Defendant(s). 

IN THE CIRCUIT COURT FOR THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR LEON COUNTY, FLORIDA 

CASE NO.: 37-2018-CA-1039 
CIVIL DfVISION: 

I -------------------
VEIUFIED MOTION l10R .EX PARTE IN.JUNCTIVE RELIEF PURSUANT TO RULE 

1.610 AND/OR I-'OR AN EXPEDITED INJUNCTION HEARING 

COMES N(JW, Plaintiff, David P. Trotti, by and through the undersigned attorney, 

pursuant to Rule 1.610 of the Florida Rules of Civil Procedure files his Verified Motion for Ex

Parte Injunction Relief and/or for an Expedited Injunction Hearing and says: 

L David P. Trotti (Trotti), is a Florida attorney in good standing ,vith The Florida Bar. 

He is qualified by his residence and his experience to be a candidate for the office of his circuit 

judge the for the Fourth Judicial Circuit. 

2. Ken Detzner (Detzner) is the Secretary of State of Florida and is the chief elections 

oHicer of the State of Florida. He is the head of the Department of State, ,vhich includes the 

Division of Elections. The Division of Elections is responsible fi.x qualifying candidates seeking 

election to the office of circuit judge. 

Trotti v, Scott & Detzner 
Verified Motion for Ex Prtrtl' lnjnncthe Helief 

I 
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3. Governor Rick Scott (Scot!) is Governor of the Stak of Florida and is charged with 

filling judicial vacancies pursuant to Atiide V, Section 11 of the Constitution of the State of 

Florida. 

4. Trotti seeks a preliminary injunction under the Florida Rules of Civil Procedure 

1.610 and \ViH be able to shov,' that he 1,,vill be meritorious in his declaratory relief action to be a 

qualified candidate for the office of Circuit Judge frff the Fourth Judicial Circuit, Group 6. That if 

the injunction is not granted, he vvill suffer irreparable harm as the ofiice ,vill be improperly filled 

by the JNC, there is not adequate remedy at law because as the seat cannot filled by both election 

and appointment, and there is no disservice to the public interest as the seat remains occupied by 

Judge Roberl M. Foster until December 3 l, 2018. 

5. Pursuant lo Florida Rules of Civil Procedure 1.6 lO(a) an Ex-Parte Temporary 

Injunctions is warranted. 1 

6. Furthermore, Florida Rules of Civil Procedure l.6JO(b) regarding Injunctions 

provides when any injunction is issued on the pleading of a municipality or the state or any officer, 

agency, or political subdivision thereof, the court may require or dispense \Vith a bond, with or 

\Vtthout surety, and conditioned in the same IT'tanner, having due regard for the public interest 

7. Trotti request that this Court dispense with the bond or surety as the public will not 

be harmed if this Court grants Trotti's motion. Judge Foster continues to occupy the seat and will 

remain in the seat until Decernber 31, 2018. 

1 ( l} A tempurnry injunction may be granted with-@! written or om! notice to th.: adverse party only if: (A) it appears from the specific focts shown 

by affidavit or verified pleading 1hat immediate and irreparable injury, !oss, or damage will result to the movant before !he adverse party can be 
heard in opposition; nnd (B) the muvan!'s attorney c,;;rtifies in writing any e!lbrts that have bei:n made w give notice and the reasons why notice 
should not b.: required. (2) No evidence other than the affidavit or verified pleading shall be used to support the aPJ,1lication for a temporary 
ir,junction unless the adverse party appears at the hearing or has received reasonable notice of the hearing. Evi:ry temporary injunction granted 
without notice shall be endorsed ;,ith the date mid hour of entry and shall be filed forthwith in the clerk's office and shall define the injury, state 
findings by the court why the injury may be iITeparabk, and give the reasons why the order was granted without notke if notice was not given. The 
temporary iniunction shall remain in effoct until the lllrther mder of the comt 

Trotti v. Scott & Uetzner 
Verified Motion for Ex Parte lnjuuctiw Relief 

2 
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8. Trotti has filed a Complaint for Declaratory Relief on May 7. 20 t 8 seeking a 

determination that the seat is to be filled by election. Trotti' s cornplaint asserts that he is ·'qualified" 

for the judicial seat in group 6 for the Fourth Judicial Circuit 

9. This case arose from the resignation of Judge Robert M. Foster (Judge Foster), a 

sitting circuit judge in the Fourth Judicial Circuit, Group 6. Specifically, Judge Foster tendered to 

Scott a formal notice of retirement before the start of the statutory qualifying period (A.pril 

2018), but ,vith an effective date of resignation near the end of his term (December 31, 2018). The 

effective date of Judge Foster's resignation ls four (4) business days prior to the new term 

commencing, citing ·'constitutional senility'' as the sole reason for his resignation. (Exhibit ··A"). 

This pmiicular retirement of Judge Foster is made in the context of mandatory retirement, which 

he is compelled by constitutional provisions to retire in any event at the end of his term. 

l 0. Nearly identical facts arose two years ago in Pim:ket v Delzner, SC 16-768 (Fla. 

2016) and are instructive. While Pincket vvas defeated on a procedural technicality in the Supreme 

Court on June 3, 2016 (because he was seeking as reliet~ a Writ of Mandamus, to which he \Vas 

not entitled.)2 The Court opined they would have favored his case on the merits. The Florida 

Supreme Court's opinion addressed the denial of the Mandarnus relief: however, Justices Pariente 

and Lewis \Vrnte separate concuning opinions stating "[T]he better way to resolve this issue for 

the future is by declaratory judgement or, if necessary, a clarifying constitutional amendment," 

and "If I vvere writing on a dean slate, I would apply Spector v Glisson 305 So 2d 777 (Fla. 1974), 

to the facts before us" respectively. 

1 "Mandamus may not be uses to establish such a right, but only to enforce a rigbt already clearly and certainly 
established in the law." Fla. League a/Cities v. Smith, 607 So. 2d 397,401 (Fla. !992). 

Trotti v. Scott & Det:rnel' 
Verified Motion for Ex Parte Injunctive Relief 

3 
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11. In Spector, the Florida Supreme Court held that interim appointrnents need only bt? 

made when there is no earlier reasonably intervening elective process available and therefore there 

would be no unreasonable vacancy. In Spector, the resignation was tendered prior to tbe qualifying 

period and there was an intervening election available with no unreasonable vacancy as in the case 

at bar just as in Pinckef. 

12. On 1\r1ay 3, 2018, Trotti qualified fix office by submitting all required papers, 

disclosures, and filing fee ,vlth the Division of Elections for the judicial seat occupied by Judge 

Foster, Group 6 in the Fourth Judicial Circuit and after revie1vv, he ,vas deemed Qualified as a 

candidate for Group 6. (Exhibit '·B'') 

13. The elections supervisor removed Trotti as a qualified applicant for the office. 

After being deemed qualified, Trotti ,;,vas also removed from the list of candidates qualified for the 

office of circuit comt judge in the Fourth Judicial Circuit Trotti's name should remain on the list 

as a Qualified Candidate for the August 28, 2018 primary election. 

14. Trotti has filed for declaratory relief pursuant to Rule 86.021, seeking a declaratory 

judgment that the judicial seat, fr)r which he is "qualified," is to be filled during the regular election 

cycle on August 28, 2018, or sooner if no other qualified applicants. 

15. Trotti is entitled to injunction relie:[ 3 Trotti has a ;'substantial Likelihood of success 

on the merits" and if the relief sought is not ordered he wiH suffer irreparable hmm. 

3 A temporary injunction "should be granted only sparingly and only after the moving party has alleged and 
proved facts entitling it to relief." Liberty Fin. Mortg, Corp. v. Clampitt, 667 So.2d 880, 881 (Fla. 2d DCA 
1996). in order to establish the right to a temporary injunction the moving party must show: the likelihood 
of irreparable harm; the unavailability of an adequate remedy at law; the substantial likelihood of success 
on the merits; the threatened injury to the petitioner outweighs the possible harm to the respondent; and 
the granting of the temporary injunction will not disserve the public interest. E.g., City of Miami Beach v. 
Kuoni Destination Mgmt, Inc., 81 So.3d 530, 532 (Fla. 3d DCA 2012). 

Trotti v, Smit & Detzntr 
Verified Motion for Ex Parle Injunctive Relief 

4 



23

16. On October 27, 20 l 6 in case number: 20 l 6-CA-1286, the Circuit Court in and fbr 

Leon county entered an Order Granting Surnmary Judgment for Plaintiff but Denying Relief 

Sought. (Exhibit "C"). In that action, a declaratory judgment and injunction case, the Plaintiff and 

Defondant(s) were similarly situated in facts. In this case, as in Pincket, there was a well-respected, 

iong serving judge that wanted his scat to be filled by appointment rather than by election. The 

judge tendered his resignation prior to the qualifying period fiJr an eftectivc date that was four (4) 

business days prior to the conclusion of his electe<l term. In the Pincket circuit court action, this 

Court ,vas compelled to follow the conclusions of a majority of the Supreme Court in Pincket v. 

Detzner, SC 16-768 (Fla. 20 l 6) that followed the law as stated in Spector v. Glisson, 305 2d 777 

(Fla. I 974) that the judicial vacancy should have been filled by election. HO\vever, where another 

individual ,vas appointed during the pendcncy of the action, the rightful wfoner of the election was 

denied the right to take office. 

17. The established law, as pronounced in Spector and as clarified in Pincker v. 

Detzner, SC 16-768 (Fla. 2016), instructs that interim appointments need only be made vvhen there 

is no earlier reasonably intervening elective process available and therefore there would be no 

unreasonable vacancy. See A1t. V, Section l 0(b )(1 ), Fla. Const (stating that '·the election of 

circuit judges shall be preserved ..... "). ln Pincket, the Court agreed \Vith the dissenting opinion 

authored by Judge Padovano in Trotli v. Detzner, 147 So. 3d 641 (Fla. 1st DCA 2014) where he 

explained that Article X, section 3, and Article V, section l l (b), of the Florida Constitution apply 

to actual vacancies created by resignation, or death, or inability to serve and not a resignation that 

is to take place "at a distant point in the future." 

18. 1n Spector, the Cowi considered the judicial vacancy resulting from the 

Respondent, Secretary of State's failure to accept the qualifying papers and fee of petitioner as a 

Trotti v. Scott. & Dctzncr 
Vnilkd Motion for Ex Parle Injunctin~ Relief 

5 
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candidate for Justice of the Supreme Court of Florida, duly tendered during the designated 

statutory qualification period fi)r candidates in the primaries and judicial nonpartisan election set 

for September 10, 1974. 

19. In Spector, the nominating commission process in§ l l of /\rt. V is really a restraint 

upon the Governor and not a new process for removing frorn the people their traditional right to 

elect their judges as provided in the basic, preceding § 10 of Art. V. A Governor may only appoint 

a successor judicial officer when an unreasonable vacancy is scheduled to occur for such a length 

that the business of the state necessitates the appointment. After considering the constitutional 

provisions, the Court utilized constitutional balancing and held that there was no unreasonable 

vacancy and the seat was filled by election. 

20. 1n the 2016 circuit court declaratory judgment action for Pincket, similarly, as in 

Spector 's analysis, the Court fbund that the judicial vacancy should have been filled in the election 

of 2016. It further held that the seat was not filled by election and the Supreme Court in Pinckef 

has already ruled that it shall be filled by gubernatorial appointment due to a procedural 

technicality. 

2L Given Judge Foster's decision to resign prior to the 2018 qualifying period with a 

future effective of December 31, 20 l 8 where there is an intervening elective process, the seat 

would only be vacant prior to the start of the elected term for (4) four business days. That period 

of time with the seat vacant does not constitute an unreasonable vacancy. As in Spector, "a 

gubernatorial appointment in such a scenario serves no purpose because the Florida justice system 

sustains no negative impact when a judge resigns before the electoral process has commenced, but 

effectively many n10nths tater, only in the last days of her or her term," Pincket at 1167. Spector 

lives. 

Trotti v. Scott & Del:zner 
Verified Motion fol' Ex P11rte lajunctin Relief 

6 
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22. The Court's calendar is not impacted if this Court Grants injunctive relief as there 

is no actual vacancy given the effective date of Judge Foster's resignation, December 31, 20 l 8, 

thus, there is emergency or public business requiring an appointment. 

There is no harm to Scott if this Comt grants the relief requested by the Plaintiff as 

there exist no unreasonable vacancy and the vacancy \ViH be fiHed Wednesday, January 2, 2018 if 

one is appointed or Tuesday, January 8, 2018 if the Plaintiff is elected. 

24. There isJJQ harm to Detzner by keeping the Plaintiff on the ballot as the election is 

not until the primary on August 28, 2018. 

The Court by granting this relief is ensuring the right of the people of the State of 

Florida to choose their representatives as the Constitution of the State of Florida sets fbrth and as 

aiiiculated in Spector and the progeny of cases that favor elections over appointments. Art. V. 

§ l 0(b )( l ), Fla. Const. ("The election of circuit judges shall be preserved ... .''). 

26. To preclude Trotti from placing his name on the ballot before the people for 

consideration for the Office of Circuit Court Judge would otherwise disregard the foundational 

principles upon ,vhich the United States of America was founded---the sovereignty of the people 

to elect their representatives. Nonetheless the Court restated the long~held policy that the elective 

process is primary as stated in the Florida Supreme Comi in Spector v. Glisson, 305 So.2d 777 

(Fla. 1974): 

We feel that it necessarily follows from this consistent vievv' and steadfast public 
policy of this state as expressed above, that if the elective process is available 
and if it is not expressly precluded by the applicable language, it should be 
utilized to fill any available office by a vote of the people at the earliest possible 
date. Thus, the elective process retains the primacy which has historically been 
accorded to it consistent with the retention of all powers in the people, either 
directly or through their elected representatives and their legislature, which are 
not delegated, and also consistent with the priority of the elective process over 
the appointive powers except where explicitly otherwise provided. We thereby 

Trotti v. Scott & Detmer 
Verified Motion for Ex Partc Injunctive Relief 

7 
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continue the basic preinise of om democratic form of government, that it is a 
'government of the people, by the people, and for the people" Spector at 782 
citing Klein v. Schulz, 87 So.2d 406 (Fla. 1956). 

ATTORNEY'S CERTH?lCATION 

The undersigned, Robert J. Slama, Esquire pursuant to the Florida Rules of Civil 

Procedure, L6IO(a)(1 )(B) hereby certifies that the following efforts \Vere made upon the 

Defondant, Patrick J. Kilbane, Chairman of the Fourth Judicial Nominating Commission (JNC). 

a. On ?vfonday, May 7, 20i8, the Plaintiff through advice of counsel fbrwarded to 

Defendant Scott a request to suspend the actions of the JNC from accepting 

applications, intervinving candidates, or selecting and submitting nominees to 

his office for one to be appointment lo the Judicial Seat, Group 6 in the Fourth 

Judicial Circuit Court that is and continues to be occupied by Circuit Judge 

Robert M. Foster. A copy is attached hereto as Exhibit "D" and made part by 

this reference. 

b. As of 8:30 a.m. on May 9, 2018, no response has been received from the 

Governor's office. 

28. The Undersigned, Robert l Slama, Esquire pursuant to the Florida Rules of Civi! 

Procedure, 1.610(a)(l )(B) hereby certifies that the foHmving are reasons \vhile notice should not 

be required: 

a. I have reviewed the court docket in the Leon County, Circuit Court action, 

Pincket v. Detzner, case number 2016-CA-1286, a Verified Motion for Ex

Parte Relief was filed initially on June 15, 2016. This was after the JNC for the 

Tenth Judicial Circuit submitted its names to the Governor (June 6, 2016) to 

appoint a replacement for the judicial seat in question in the Pincket matter. 

Trotti I', Scott & Detzner 
Verified Motion for Ex Parte injunctive Relief 

8 
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On July 15, 2016, the Governor made his announcement that the position was 

filled by appointment This rendered Plaintiff/Pinckef s Motion fi)r htjunctive 

relief moot. Copies of the letter to convene JNC, certified list of candidates, and 

announcement of appointment at marked Exhibit ''E'' and made part by this 

reference. \Vhile a hearing was eventually scheduled, the issue of ii~unctive 

relief was moot. 

b. As in Pincket, the Fourth Judicial Circuit's JNC has convened and the 

application deadline is May 23, 2018 and intervic\VS are being held on June 11, 

2018. Should these applications be accepted, or names submitted to the 

Governor. an appointrnent is most likely to occur subverting the elective 

process. 

29. The Undersigned, Nick James, Esquire pursuant to the Florida Rules of Civil 

Procedure, l .610( a)( l )(B) hereby certifies that the folknving are reasons while notice should not 

be required: 

a. 1 \Vas the attorney of record for Steven Pincket in the Circuit Court Case, 

Pincket v. Detzner, case number 2016-CA-1286. We filed the declaratory 

action on June 9, 2016 and the Verified Motion for Ex-Parte Injunctive Relief 

on June 15, 2018. It \vas not until after the Governor made the appointment to 

fill the vacancy that we ,vere able to secure a hearing. At the time the hearing 

on Pincket's Motion for Il~junctive Relief was heard, the matter was moot 

b. Based on my belief and experience in handling matters involving election v 

appointment and given the facts of thjs case and its similarity to the Pincket v. 

Trotti v. Stolt & Dctzner 
Verified )lotion for Ex Parte injunctive Htlief 
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Detzer matter in Leon County, there is a high likelihood that the Plaintift!Trotti 

in this matter \Vill be meritorious in his Declaratory Action in Leon County. 

c. Should notice be required, it is the undersigned's belief that it '.ViH be difTicult 

to get a hearing scheduled prior to the application deadline, May 23, 2018, 

intervie\vs with the nominees on June 11, 2018 or the submission of candidates 

to the governor. 

cl. In previous cases, it proved very difficult to coordinate and schedule a hearing 

\Vith the Defendants. 

\VHEREFORE, Trotti respectfully request this Court to: 

A. Grant Petitioner1s Motion for Ex Parle Injunctive relief thereby enjoining Scott 

from appointing a lawyer to fill the Judicial Seat, Group 6 in the Fourth Judicial Circuit Court 

B. Grant Petitioner's 1vfotion for Ex Parte Injunctive relief thereby e1tjoining Detzner 

from removing Trotti from the August 28, 2018 election ballot 

B. Grant such other relief as this Honorable Court shall deem necessary or appropriate. 

Trotti \". Scott & Detrner 
Verified Motion for Ex Parle Injunctive Relief 

10 
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CERTIFICATE OF SERVICE 

I HER£1:BY CERTI:FY that a true and correct copy of the foregoing i'vfotion bas been 
furnished to the parties listed below by personal service. 

Rick Scott, Governor of the State of Florida 
Executive Office of the Governor 
400 S. Monroe Street, Room 209 
Tallahassee, Florida 32399 

Ken Dctzncr, Secretary of State 
R.A. Gray Building 
500 South Bronough Street 
Tallahassee, FL 32399 

REPECTFULLY SUBltflTTED, 
, / 

By: ,,/t/ /i<,[J( ';7;-1/Htf5 

Nick James, Esquire 
FL Bar No.: 0056082 
Email: nickt('j)nickjamesla\v.com 
2980 Ilmtley Rd 
Jacksonville, FL 32257 
Telephone: 904-735-7999 

··--and---

The La.lv·~···, .. /ij.:'.~.,f ?fi1~oi:H:!;, 
B 

1 rr . 1, /Jf/,,,. , / , .. v: 1•, ( :;"(1 i .. ., .. 
R~b~~t .r: s+irrii", 'sqtJe 
FL Bar No.: 0919969v 
Email: support@RobertJSlamaPA.com 
681 7 Southpoint Phvy, Ste 2504 
Jacksonville, FL 32216 
Telephone: 904-296-1050 

---and---

DA YID P. TROTTI, P.A. 
By: /s/ David P. Trotti 
David P. Trotti, Esq. 
FL Bar No.: 0196207 
Email: david@dptrottilaw.com 
1542 Glengany Rd 
Jacksonville, FL 32207 
Telephone: 904-399- l 616 

Trotti v, ScoH & De!zncr 
Verilkd Motion for Ex Parle lujunctive Relief 
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PETITIONI~R'S VEIUF'ICATION 

I understand that I am S\vearing or affirming under oath to the truthfulness of the claims 

made in this Verified 1\fotion for Ex Parte Injunctive Relief and that the punishment for knowingly 

making a false statement includes fines and/or imprisonment. 

Dated: 

STATE OF FLORIDA 
COUNTY OF DUVAL 

rj,·-~f 9 
Sworn to or affim1ed and signed before me on ·p•·.

1 
.. :
0
>d1.·•~e)<··l'. ,,~:'. r .) ....... b:v;.;. ~al\ ... 'i~l P. Trotti, 

Esquire who is personally knovm by me or who has ~ '" """ • fr 

identification. 

Signature Printed 

STATE OF FLORIDA AT LARGE 
My Commission expired: 

(seal) 

Trotli Y, Scott & Detmer 
Verified Motion for Ex Parle lnj1mctiH Rrlief 

12 
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!RCUIT OUf~T 

Foui;zTH ~JUO!CLAL !RCUIT OF LORIDA 

Fio ru:RT M. F OST Er~ 
CiHCU!f UOGE 

Governor of 
400 South Monroe Street 
. r"1'f;:,J''"'sr::;pp , CT I,,,. !Cl,'·"·'"'/ 

Governor 

n has been a 

April 2, 2018 

se1v2 

GOVERNOR'S LEGAL O!'F!GE 

over 

thirty years. An even greater honor been to serve the citizens of Nassau County as 

thelr administrative judge for over twenty years. Having re,ached what the late and great 

former Ch1ef Justice of the Florida Supreme Cowt, Raymond Ehrlich, called "constitutional 

sen!Hly," I tender my resignation. My last clay !n office will be Monda>', December 31, 2018. 

Many thanks to you for your support of Florida's judiciary and sincere appreciation 

to the citizens of the Fourth Judicial Circuit for U,eir support over the past three decades. 

Very truly yours, 

Robert M, Foster 

RMF/nb 

cc: Chief Judge Mark Mahon 
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'1542 G!engany Rc,2.d 
,Jsckso.1vme, FL 32207 

andidafe 1hffking S)•stt·m 

2018 General Ef ection 
Circu!! Jud,;,t 

CffCUlt 4 

[)avid P. T'rottl 

o~te Fllecl:Of<i'03!201 e 

Pzn1~h1 R, C-k1y-s 

7907 Harnp!on Par~~ Blvd Ec.sl 
Jacksorr,ii!e. FL 32256, 

Da!e Qmdifieti:05t03.i2GHl 

Mbti1od:Paid Oua!if11t1g F€"& 
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dos.elections.myflorida.corn 
~.=~=i===~~~~~~~-=·-=·-r--~;;;;;:;;;:;;;;;;~~ 

as! Name Like: c_ ·-------·····-·---·----j Name 

* You cnn nariow your sr,srch rnsuits for candidates by county ti search by 
for offices for which al! or a portion of U1,1 am,, represented 

en 

HUN OUfRY 

Circuit Judge (Duval County) 

Circuit/ Group fandidate Status Primary eneral 
-- I 

-~-•-·-•--, -,~------·,--,-, - ----,-,. - --- ---~--•- ...~-· - ,-·-······· ... 

' 4j3 ~!;;:;Je1,J)on Hafflson .(NOP) 'incumbent Quaiified 
L -··-•---•---•----------•--- --·- ·-------• ---·- .. .J .................. .. j 

4/6 fD.t!ii! David P. (NOP) Qualified 
---- --· -·------------~-· ------ ----

417 l'LbJtiiQgton. Steven 8. (NOP) ~Incumbent Qualified 

4/14 ~Y., Thoma$ More {NOP) ·1ncurnbent Qualified 
---·----------- - ----------

4/16 Co!e,J5iiren K (MOP) 'Incumbent Qualified 

pgJaijo..g, Katie lee (NOP) 
-~---- , ___ _._..,_.1 

4117 Qualified 

j_-lorkan:·Maurnen Theresa (NOP) 
.. 

4!18 Active 

.AcBumey, CharL1;1!? {NOP) QuaHfied 
-------,--

4 f 19 B!az:s, Kevin A {NOP) ""Incumbent Qualified ! ~.---

·~, Robert.M. (NOP) 
--~-"-' 

4 / 22 'Incumbent Qualmed 
~-~ --.rrr,c- "----~--

4124 l8ffiJ<lnson. Gary L {NOP) •incumbent Qualified 

4 t 25 ~pj)erson,~ (NOP) 'Incumbent Qualified 

4129 lli!@llQ,.Mark Jeffrey: (NOP} *Incumbent Qualified I 

4 / 32 ~y. John L (NOP) ~incumbent Qualified 

4 I 33 ,:ooper ,J;oH1ns _{NOP) Qualified 
i-.-----~---~,..-

4134 ~~.11;;aane (NOP) ~Incumbent Qualmed 

Wi1fnSki, Daniel F. (NOP) 
------------ ·-

4 / 35 'Incumbent Qualified 

a Division of Elections, Room 316, RA Gray Building, 500 South Bronough Street, Tallahassee, FL 32399-0250, 850.~ 
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1)ctv,d Y 'Troit i 
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C AnrPi\ \ C1t-.i ACCO V 1',I T 
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Orderof ------·------~· 

for ____________ _ 

To sel up or change your Direct Deposll: 

✓ Find your new Routing Number {RTN) and Accouf\l 
Number located below 

✓ Provide !his informalion to y'Om ernp!oyer/payor 
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Filing# 4818 l 065 E-Filed 10/27/2016 02: 15:26 PM 

STEVE PINCKET, 

Plaintiff, 

vs. 

SECRETARY OF STATE KEN DETZNER 
and GOVERNOR RICK SCOTT, 

Defendants. 
I --------------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR LEON COUNTY, 
FLORIDA. 

CASE NO. 2016 CA 1286 
CIVIL DIVISION 

ORDER GRANTING SUMMARY JUDGMENT FOR PLAINTIFF BUT 
D.ENYING RELIEF SOUGHT 

· A hearing was held in this case on October 25, 2016 on Plaintiff's motion 

for summary judgment. AU parties were represented by counsel at the hearing. The 

court has considered the matters of recordj argument of counsel, and the law. 

The parties were previously before the Florida Supreme Court in the case of 

Pincket v. Detmer, Case No. SC16 - 768, decided June 3, 2016. That case was 

before the Supreme Court on a petition for writ of mandamus. The Court 

determined it could not grru1t mandamus relief because of the case of Trotti v. 

Detzner, 147 So. 3d 641 (Fla. 1st DCA 2014). However a majority of the Court 

agreed in concurring opinions clearly stating that under the circumstances of that 
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case they disagreed with the Trotti decision, but because of its existence they could 

mrt grant mandamus relief: 

The background of the present declaratory judgment and injunction case is 

best stated by Justice Pariente in her concurring opinion in the mandamus case as 

follows: 

In this case, .a weH -· respected, long serving judge decided that he 
wante.d his judicial seat to be filled by appointment rather than by election. 
SpecificaHy, the trial judge tendered his letter of resignation to the Governor 
on April 11 2016, just prior to the start of the qualifying period for elections 
on May 2, 2016, but declared that his last day in office would not take place 
until late December, leaving just four working days remaining in his term. 

The trial judge has made his intentions dear - he prefers his vacancy 
to be filled·by appointment rather than election. As he stated in his letter of 
:resignation: ~•it is my belief based upon years of observation that the 
appointment process is superior to the election process in the judicial 
context." 

Although individual judges may prefer the merit selection system for 
all judges rather than contested elections. no individu~] judge should be able 
to circumvent the intent of the provisions of the Florida Constitution that 
state the election of county and circuitjudges "shall be preserved." ... 

*** 

The personal preferences of individual judges, how~ver well -
motivated their intentions, should not be the basis for determining whether a 
vacancy exists that can either be f:tlled by election or appointment. Although 
I agree with Judge Padavano's weU - reasoned dissentt the better way to 
resolve this issue for the future is by a declaratory judgment - or, if 
necessary, a clarifying constitutional amendment 
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Justice Pariente's opinion was joined by Justices Quince and Perry. Justice 

Lewis in a separate opinion essentially agreed with those three judges, 

Thus, this comt is compelled to follow the conclusions of a majority of the 

Supreme Court in June 2016 in Pfocket and follow the law as stated in Spector v. 

Glisson, 305 2d 777 (Fla. 1974). Summary judgment for Plaintiff is granted in this 

case declaring that this judicial vacancy should have been fiUed by election, 

However, the Florida Supreme Court in the Pincket mandamus case 

unambiguously stated "the recently vacated judicial office ... shall be :fiHerl by 

gubernatorial appointment." Consequently, this court cannot grant the relief sought 

by Plain.tiff: The Supreme Court has ruled. This vacancy shaU and has been :filled 

by gubernatorial appoirttment. 

As stated in the dissent in Trotti; this is .a precedent subject to abuse ''by 

those who would manipulate the election process to suit their own political or 

philosophical objectives.'> This court agrees with the last paragraph of the 

concurring opinion of Justice Lewis in Pincket which in part states; 

..• it is tndy a sad day for Floridians when.their trial court judges may 
manipulate the electoral process and prioritize their personal 
preferences over those espoused in the very Constitution they swore to 
defend. 

The Supreme Court stated in Spector, "if th_e elective process is fl.Vailab!e, 

and if it is not expressly precluded by the applicable language, it should be utilized 
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to fin any available office by vote of the people at the earliest possible date.'' In the 

spirit of the Florida Constitution and the language of a majority of the Florida 

Supreme Court., this vacancy ~ld ~ been filled in the election of 2016. But. it 

was not and the Supreme Court has already ruled that it shaH be filled by 

gubernatorial appointment. It was,·and that appointtnent must stand. 

Nevertheless, summary judgment is entered for Plaintiff as stated in this 

order. 

DONE AND ORDERED in Chambers, Tallahassee, Leon County, Florida1 

this rJ. 7?"day of & ch b ___J 2016. 

Copies furnished via e~portal to: 

Steve Pincket1 Esquire 
Pincket.Law, P.A. 
1240 East Lime Street 
Lakeland, FL 33801 
eservice@pincketlaw.com 
legalassistant@pincketlaw.com 

Nick James, Esquire 
James and Snider 
2258 Riverside Avenue 
Jacksonville; FL 32204 
njames@jamesandsnider.com 
jamespleadings@jamesandsnider.com 
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William N. Spioola, Genernl Counsel 
Be1tjamin J. Gibson, Deputy General Counsel 
Executive Office·ofthe Governor 
The Capitol 
Tallahassee, FL 32399~0001 
William.spicola@eog.myflorida.com 
Ben.gibson@eog.myflorida.com 

Adam S. Tantenbaum.,. General Counsel 
David A. Fugett, Assistant General Counsel 
Florida Deprutment of State 
R. A. Gray Building, Suite 100 
500 South Bronaugh Street 
Tallahassee; FL 32399~0250 
Adam.tantenbaum@dos.myflorida.com 
Dav~fi.t_gett@dQS,mxflorida.corn 
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David P. Trotti, Esq, 
!\-fay 7, 2018 

Patrick J. Kilbane, Chairman 
4th Judicial Circuit Judicial Nominating Commission 
!540 The Greens \Vay 
Jacksonville, Beach, Florida 32250 
via: electronic mail at: pkilbane@ullmannbrown.com 

RE: CEASE AND Dft:SIST 

david(i}ldptrnttilaw,com 

Trotti v. 4th Judkfal Circuit Jmficinl Nominating Commission 

Dear ivfr. Kilbane, 

I mn in possession or your l\ifay l, 2018 correspondence announcing the Circuit Court 
Vacancy as a result of the resignation of The Honorable Robert M. Foster. (Exhibit "A"), 

As you may know, The Honorable Robert M, Foster tendered his "resignation" on April 
2, 20l9 to the Governor's office prior to the 2018 qualifying period, \Vhicb comm.enced at noon 
on April 30, 2018 and concluded at noon on May 4, 2018. Said correspondence sets forth Judge 
Foster's effective resignation date as December Jl, 2018, (Exhibit "B"). This is four (4) 
working days prior to the commencement of the 2019 term, and therefore results in no 
unnecessary vacancy . 

. As you are aware, and if you were not, I tendered my qualifying papers to the Division of 
Election on May 3, 2018 to be placed on the ballot for the 2018 primary election for judicial seat 
presently occupied by The Honorable Robert M. Foster, (Exhibit "C"), which were received, and 
I was added as a qualified candidate. 

You announced that judicial applications for Judge Foster's seat must be received before 
5 p.m. on May 23, 2018. You have also announced that interviews will be held commencing at 
9:00 a.m. June 11, 2018. 

i am respectfully requesting that you as chairman of the 4th Judicial Circuit Nominating 
Commission to not proceed as scheduled to cease and desist from accepting applications, 
interviewing candidates, or selecting and submitting to the Governor the names of lawyers for 
appointment to the Judicial Seat, Group 6 in the Fourth Judicial Circuit that is and continues to 
be occupied by Circuit Judge Robert M. Foster until such time that this matter is resolved by the 
Court. 

I understand your position that; "He resigned. His going to appointment because that's 
what the law provides for!' While [ appreciate your position> the controlling law holds 
otherwise. 

1542 Glengarry Road, Jacksonville, F!orlda 32207 
Phone: (90~) 399-1616 • Fax: (904) 3%-0100 

dptrottl!nw.eom 
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,_\J1eclur v. G!issm1, 305 So. 777 (Fin. l 974) (Exhibit '·lY'} is controlling and was 
reaffirmed in Pincket v, Detzner, SC 16-768 (Fla., June 6, 20 l 6). (Exhibit '·E'l 

I flied a Complaint for Declarntory Judgment pursuant to Section 86 Florida Statutes in 
Leon County and !here is a likelihood of success on the merits. in 20 I 6, Steven Pincket filed a 
similar action with nearly identical facts and was granted summary judgment on October 27, 
2016. (Exhibit "F''). 

There is no negative impact on the public interest if the Judicial Nominating Commission 
suspends its effort in accepting applications, interviewing cm1didntcs or selecting and submitting 
to the Governor the munes of lawyers for appointment to tht: Judicial SeH!, Group 6 in the Fourth 
Judicial Circuit as the scat remains occupied by the Honorable Robert M. Foster and \Vill 

continue to remain occupied untii December 31, 20 I 8, just shy of 8-months away, On the 
contrary, it is in the public's interest that this judicial seat be filled by election pursuant to Article 
V, § iO(b )(l) of the Florida Constitution. ("The election of circuit judges shall be preserved., .. "). 

The judiciary must f<)l!ow the law and the Constitution of the State of Florida, and as 
officers of the Court it is or duly lo insure the Public's right to vote is not treated as a mere 
inconvenience, but it is the cornerstone of our jurisprudence and our history as a nation to that 
end, let's agree to the following: 

I. To suspend the commission until November l, 2018; 
2. My attorneys can meet with your representatives and discuss the dedanttory action 

and litigate to a conclusion if necessary; 
3. This will avoid mmccessary court intervention with iitjunctions and focus the 

mivocncy on the merits of my claim; 
4. We can agree in writing io these time frames and submit to the Court for an order in 

due course. 

There are no adequate remedies at Jaw if you fail to suspend the efforts of the Judicial 
Nominating Commission to fill the Judicial Seat, Group 6 in the Fourth Judicial Circuit If 
candidates are selected and submitted to the Governor and an appointment is made, there \Vil! be 
no remedy available as the seat will have been filled by appointment and no election will be 
necessary, thus no remedy. For that reason, I wHI need to pursue irtjunctive relief to accomplish 
the remedy to which I offered herein. 

As time is ofthe essence, please respond by i2:00 p.m., Tuesday, May 8, 2018, 

Sincerely, 

J 

Enc, 
1542 Ghmgarry Road, Jacksonvme, Florida 32207 

Phone: (904) 399-1616 • Fax: (904) 396·0100 
dptrottiiaw.com 
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fhre of t{Je ouernor 

H!Ch'. SCOTT 
r,on:w,ort 

1\k Robert S. Swaine 
Chair-Tenth 
Judicial Nominating Commission 

S. ComnH:rce /\ vc. 

Sebring, Florida 33870 

Dear ivlr. Swaine: 

ill!.C\Pl!O! 

·1,\tL\lL\SSI F. flJllH!.l;\ 3~.1.ll<J.li(Hll 

www.flgov,,;nrn 
850~'./l 7 94 IX 

April 22, 20 l 6 

Governor Scoti has directed me to request that you c(invcne the Tc111h Circuit Judicial 

Nominating Commission for the purpose of sdecling and submitting to the Governor the names or 
highly qualified lawyers fix appointment to !he Tenth Judicial Circuit Comt. This nppointmcnt is 

to fill the vacancy created by the resignation of Judge Olin \\;. Shinholscr accepted by Governor 

Scott on April 13, 2016. Tht: Governor strongly prdcrs submission of the maximum mimb1;;r of 

nominees (six) for the \'ai.:ancy. 

The Commission's deadline for completion ofthis undertaking is Monday, ,fone 13, 

20H,. lhe deadline is final as it indudcs the discn::tionary 30-day extension authorized by Artidc 

V, Section l l(c) of the Florida Constitution. 

Administmlivc support for the Commission will be provided by the Uovcmor's Office, 

pursuant to section 43.291 (7), Florida Statutes. This includes all essential administrative needs 

such as document distribution, public mmmmcemcnts and the like. JNC Coordinator Laura Dane 

( 850-717-93 13; l __ ,;!urnJ),111;:j(cog.my [h_~jdJLC\)!11) wi 11 contact you io these ends, 

The Commission's expeditious handling of this matter is most appreciated, 1f I may be of 

assistance to you or the members of the Commission, plca:-.c cull me at (850) 717-93 l 0. 

cc: The Honorable Donald G, Jacobsen 

Chief.fudge 

Sincerely, 

\Vil!imn N. Spico!a 
General Counse1 



43

JUDICIAL NOMINA.'rING COMMISSION -TENTH .JUDICIAL CIRCUIT 
PRESS RELEASE 

From: Robert S. Swaine, Chair 
Tenth Circuit Judicial Nominating Commission 

Re: Nominees for Tenth Circuit Circuit Judge Position for the vacancy created by the 
retirement of Judge Olin W. Shlnholser 

Date: June 6, 2016 

The Tenth Circuit Judicial Nmninating Commission :met on May 26th and reviewe,d fourteen (14) 
applicants for the Circuit. Court position created by the resignation/retirement of Judge Olin W. 
Shinholser. The Commission is pleased to announce the following nominees listed in alphabetical 
order: 

Heather \Vhitc-Beato 
Meghan Lynn Gomez 

Hon. Mary Cathedne Green 
Hope Marie Pattey 

l,inda Rodriguez-Torrent 
David V. Ward 

Commission Members are Robert S. Swaine, E. Blake Paul, Kenneth B. Evers, Richard E. 
Straughn, Benjamin W. Hardin, Jr., Timothy McCausland, Mark N. MiUerJ John Hugh Shannon, 
and Cassandra Larkin Denmark. 

Robert S. Swaine, Chair 
Swaine & Hanis, P.A. 
425 S, Commerce Ave. 
Sebring, Florida 33870 

Telephone: 863.385.1549 
Facsimile: 863.471.0008 
bob@heartlandlaw.com 
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FOR IMMEDIATE RELEASE 
July 15, 2016 

CONTACT; GOVERNOR'S PRESS OFFICE 
(850) 717-9282 

medin(f~_eog. rnyflorida. com 

Governor Rick Scott Appoints David V. Ward to the Tenth 
Judicial Circuit Court 

TALLAHASSEE, Fla. - Today, Governor Rick Scott announced the appointment of 
David V. Ward to the Tenth Judicial Circuit Court 

Ward, 47, of Sebring, began his legal career as an attorney for the Tenth Judicial 
Circuit, where he has been an Assistant State Attorney since 200·1. Ward received both 
his bachelor's degree and !aw degree from the University of Florida. He fills a vacancy 
created by the resignation of Judge Olin W. Shinholser. 

### 
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Filing# 72166096 E-Filed 05/15/2018 02:09:07 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

DAVID P. TROTTI, an individual, 

Plaintiff, 

vs. 

RICK SCOTT, Governor of the State of Florida, 
in his official capacity; 
KEN DETZNER, Secretary of the State of Florida, 
in his official capacity. 

Defendants. 

I 
--------------

Case No.: 37-2018-CA-1039 
Civil Division 

DEFENDANTS' RESPONSE IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR INJUNCTIVE RELIEF 

Florida Governor Rick Scott and Florida Secretary of State Ken Detzner hereby respond 

in opposition to Plaintiff's Motion for Injunctive Relief. Under the Florida Constitution and 

binding precedent from the Florida Supreme Court, a circuit judge's resignation that is accepted 

by the Governor prior to the candidate qualifying period creates a vacancy in office to be filled 

by gubernatorial appointment-not by election. Those principles were affirmed less than four 

years ago in Trotti v. Detzner, 147 So. 3d 641 (Fla. 1st DCA 2014) (Trotti I), a prior case in 

which the same Plaintiff made the same legal arguments contained in the Complaint here. 

Plaintiff asks this Court to disregard the First District's holding in Trotti I in favor of the 

approach advocated by the dissent in that case. As described below, Plaintiff is not entitled to 

injunctive relief against the Governor or Secretary of State because the merits of his legal 

argument are directly foreclosed by binding precedent. 
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FACTS 

On April 2, 2018, Fourth Circuit Judge Robert M. Foster tendered a letter ofresignation 

to Governor Scott in which he wrote that his last day in office would be Monday, December 31, 

2018. Exh. A. On April 23, 2018, Governor Scott sent Judge Foster a letter accepting his 

resignation. Exh. B. The Executive Office of the Governor provided notice of Judge Foster's 

resignation to Kristi Reid Willis, Bureau Chief for the Florida Division of Elections, noting that 

Judge Foster's judicial seat would be filled by appointment. Exh. C (Affidavit of Kristi Reid 

Willis) ,r 5. The Bureau Chief was further notified that the Fourth Circuit Judicial Nominating 

Commission had been activated to begin the appointment process. Willis ,r 5. 

The statutory qualifying period for the election of circuit court judges began at noon on 

April 30, 2018, and concluded at noon on May 4, 2018. On May 3, 2018, at 1:44 PM, qualifying 

paperwork for David P. Trotti for the office of Circuit Judge, Fourth Judicial Circuit, Group 6, 

was hand-delivered to the front desk of the Florida Division of Elections. Willis ,r 6. That same 

day, Plaintiff's qualifying paperwork was preliminarily reviewed by staff for completeness. 

Willis ,r 7. Based on the preliminary review's determination that the qualifying paperwork was 

complete on its face, Plaintiff was erroneously listed on the Division's website as "qualified" at 

3:29 PM, May 3, 2018. Willis ,r 7-8. 

Less than 45 minutes later, the Division realized that its preliminary determination was in 

error-that the office for which Plaintiff sought to qualify (Fourth Judicial Circuit, Group 6) was 

to be filled by judicial appointment, not election. Willis ,r 8. The erroneous website posting was 

corrected at 4:08 PM. Willis ,r 8. Plaintiff was promptly notified that the judicial seat for which 

he had filed qualifying papers was not a seat that would be filled by election. Willis ,r 9. Plaintiff 

was further informed him that he could "re-designate" to run for a different judicial seat in the 

Fourth Judicial Circuit. Willis ,r 9. At that time, there were fifteen open judicial seats within the 
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Fourth Judicial Circuit for which Plaintiff could have qualified. Willis ,r 9. On May 10, 2018, the 

Division certified to the Supervisors of Elections of the counties comprising the Fourth Judicial 

Circuit the names of all "duly qualified" candidates who qualified with the Department of State 

during the candidate qualifying period. Willis ,r 12. Because Plaintiff was not a duly qualified 

candidate for an office that would be elected in 2018, his name was not certified and his 

qualifying check was returned. Willis ,r 11, 12. 

Rather than qualifying for a different judicial seat, Plaintiff chose to file a lawsuit. The 

purported legal basis for this action is nearly identical to a case the same Plaintiff filed in 2014. 

In that case, Plaintiff sought a writ of mandamus to compel the Secretary of State to accept 

qualifying papers for a judicial vacancy that arose under similar circumstances. In the 2014 case, 

Second Circuit Judge George Reynolds denied the writ after concluding that the vacancy was to 

be filled by gubernatorial appointment rather than by election. Plaintiff appealed to the First 

District, which issued its decision and majority opinion in Trotti I, 147 So. 3d 641 (Fla. 1st DCA 

2014), affirming the circuit court. 

ARGUMENT 

Temporary injunctions are an extraordinary and drastic remedy which should be granted 

only sparingly. Reliance Wholesale, Inc. v. Godfrey, 51 So. 3d 561 (Fla. 3d DCA 2010). Before 

this Court can properly issue a temporary injunction, Plaintiff has the burden of proving by 

competent substantial evidence: 

1) A clear legal right to the relief requested reflected by a substantial likelihood of 
success on the merits; 

2) Public interest considerations favor injunctive relief; 
3) Irreparable harm unless the status quo is maintained; and 
4) No adequate remedy at law. 
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See, e.g., SunTrust Banks, Inc. v. Cauthon & McGuigan, PLC, 78 So. 3d 709, 711 (Fla. 1st DCA 

2012) (noting the party seeking the injunction "has the burden of providing competent, 

substantial evidence" to satisfy each of these elements); De Leon v. Aerochago, S.A., 593 So. 2d 

558, 559 (Fla. 3d DCA 1992). Plaintiff must prove all of these elements; failure to prove one of 

the elements is sufficient for a court to deny injunctive relief and to simply decline to consider 

the remaining elements. State of Florida, Dep 't of HRS v. Artis, 345 So. 2d 1109 (Fla. 4th DCA 

1977). As discussed below, Plaintiff cannot meet his stringent burden of proof and is not entitled 

to injunctive relief. 

1. Plaintiff does not have a clear legal right to the relief requested. 

a. The First District's holding in Trotti I is controlling and directly forecloses 
Plaintiff's claims. 

Most significantly, Plaintiff's request for injunctive relief should be denied because 

Plaintiff cannot demonstrate a likelihood of success on the merits. This Court is bound 1 by the 

First District Court of Appeal's decision in Trotti I, which directly forecloses Plaintiff's claims in 

this case as a matter oflaw. 

In Trotti I, Fourth Circuit Judge Donald Moran tendered a letter of resignation to the 

Governor on March 26, 2014, stating the resignation was effective the last day of his term in 

January 2015. Id. at 642. Judge Moran then sent a second letter to the Governor clarifying that 

his specific date of resignation was to be Friday, January 2, 2015. Id. The Governor accepted 

1 "[I]t is logical and necessary in order to preserve stability and predictability in the law that .. . 
trial courts be required to follow the holdings of higher courts-District Courts of Appeal ... if 
the district court of the district in which the trial court is located has decided the issue, the trial 
court is bound to follow it. State v. Washington, 114 So. 3d 182, 185 (Fla. 3d DCA 2012) (citing 
Pardo v. State, 596 So. 2d 665, 666 (Fla. 1992). 
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Judge Moran's letter ofresignation on April 10, 2014. Id. The statutory qualifying period for the 

seat was set to begin at noon on April 28, 2014, and end at noon on May 2, 2014. Id. 

Meanwhile, on April 2, 2014, before the Governor accepted Judge Moran's resignation 

and before the statutory qualifying period began, Trotti filed a Form DS-DE 9 with the Division 

of Elections indicating his intention to run for election for Group 12 (Judge Moran's seat). Id. 

The next day, the Division acknowledged receipt of Trotti's paperwork and listed him as an 

active candidate. Id. However, on April 25, 2014, the Division informed Trotti that Group 12 

would be filled by appointment and he should withdraw his candidacy or apply for candidacy in 

a different group. ld. 

Upon Trotti's petition for writ of mandamus, Judge Reynolds agreed with the Secretary 

of State, finding that the vacancy created by Judge Moran's resignation should be filled by 

gubernatorial appointment. Id. The First District Court of Appeal affirmed. Id. In doing so, the 

First District noted that the Florida Supreme Court has provided that "when a vacancy is created 

prior to the commencement of the qualifying period, the vacancy is required to be filled by 

gubernatorial appointment." Id. at 644 ( emphasis added ) ( citing Advisory Op. to the Gov. re 

Sheriff & Judicial Vacancies Due to Resignations, 928 So. 2d 1218, 1220-21 (Fla. 2006)); 

Advisory Op. to the Gov. re Judicial Vacancy Due to Resignation, 42 So. 3d 795, 797 (Fla. 2010) 

("[W]hen a vacancy occurs in the county or circuit courts before the qualifying period for the 

seat commences, the vacancy should be filled by appointment, but once the election process 

begins, such vacancy should be filled by election"). After rejecting Trotti's argument that 

Spector v. Glisson mandated the seat by filled by election, the First District held that the 
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vacancy2 created by Judge Moran's resignation occurred before the candidate qualifying period, 

and therefore must be filled by gubernatorial appointment. Id. 

Plaintiff's current challenge to the constitutional framework governing judicial selection 

is virtually indistinguishable from his 2014 challenge. Thus, as in Trotti I, a vacancy in judicial 

office was created when the Governor accepted Judge Foster's resignation before the 

commencement of the qualifying period. The Florida Constitution requires that vacancy to be 

filled by gubernatorial appointment. 

In challenging the Governor's authority and obligation to make a judicial appointment 

under these circumstances, Plaintiff asks this Court to ignore the Florida Constitution, the First 

District's binding decision in Trotti I, and the decades of jurisprudence relied upon by the First 

District. Instead, Plaintiff asks this Court to grant relief based on Spector v. Glisson-a case 

explicitly distinguished by the First District in Trotti I-and on dicta contained in concurring 

opinions to the Supreme Court's unpublished order in Pincket v. Detzner, 2016 WL 3127704 

(June 3, 2016). No legal grounds exist to support this request. 

As to Spector, the First District concluded almost two decades ago that "the [Supreme] 

court in In re Advisory Opinion to the Governor, 600 So. 2d 460 (Fla. 1992), and the 1996 

amendment to article V, section 1 l(b ), has limited Spector to its facts." Pincket v. Harris, 765 

So. 2d 284,286 (Fla. 1st DCA 2000) (Pincket I). Moreover, Plaintiff previously submitted his 

argument that Trotti I conflicts with Spector to the Supreme Court. Trotti I Petition on 

Jurisdiction at p. 5 ("This ruling is in direct conflict with Spector v. Glisson, 305 So. 2d 780 (Fla. 

1974)") and Pet. at 4 ("The [Supreme Court] should exercise its discretionary jurisdiction 

2 A judicial vacancy occurs when a letter of resignation is received and accepted by the 
Governor, even if the resignation, as here, has a future effective date. Trotti, 147 So. 3d at 644. 
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because the opinion rendered by the First DCA on September 17, 2014 expressly and directly 

conflicts with .. . Spector v. Glisson, 305 So. 2d 777 (1974)"). Despite being presented with the 

opportunity to overrule Trotti I, the Supreme Court declined to accept jurisdiction. Trotti v. 

Detzner, 157 So. 3d 1051 (Fla. 2014). 

As to the Supreme Court's recent unpublished decision in Pincket II, Plaintiff relies on 

dicta contained in separate concurring opinions by Justices Lewis and Pariente. But those 

opinions have no precedential value. See Miller v. State, 980 So. 2d 1092, 1094 (Fla. 2d DCA 

2008) ("instruct[ing] the trial court that concurring opinions are not considered precedent" and 

that"[ o ]nly the written, majority opinion of an appellate court has precedential value"); Gawker 

Media, LLC v. Bollea, 170 So. 3d 125, 133 (Fla. 2d DCA 2015) (noting unpublished opinion has 

no precedential value) ( citing Citizens Prop. Ins. Corp. v. Ashe, 50 So. 3d 645, 651 n.3 (Fla. 1st 

DCA 2010)). A unpublished concurring opinion Pincket II cannot be read to have overruled 

Trotti I, nor can Plaintiff rely upon dicta contained in separate unpublished concurring opinions 

to justify disregard of the First District Court of Appeal's binding precedent. 

Because Trotti I is controlling and directly forecloses Plaintiff's legal arguments, Plaintiff 

has no clear legal right to the relief requested. The motion for injunctive relief should be denied. 

b. The Florida Constitution requires the vacancy created by Judge Faster' s 
resignation to be filled by gubernatorial appointment. 

Even if Trotti I had not squarely addressed the issues raised by Plaintiff in this case, the 

plain language of the Florida Constitution, and the binding precedent interpreting it, requires the 

Governor to fill the vacancy created by Judge Foster's resignation. 

The Florida Constitution provides that a vacancy in office shall occur upon, among other 

circumstances, the "resignation of the incumbent." Art. X, § 3, Fla. Const. When a letter of 

resignation is tendered with a future effective date, the vacancy in judicial office occurs on the 
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date the resignation is accepted by the governor. See In re Advisory Opinion to the Governor, 

600 So. 2d 460 (Fla. 1992) ( concluding that when a letter of resignation to be effective at later 

date is received from a judge and accepted by the governor, a vacancy in that office occurs and 

actuates the process to fill it by appointment); Advisory Opinion to Governor re Sheriff And 

Judicial Vacancies Due To Resignations, 928 So. 2d 1218 (Fla. 2006) (holding that a judge's 

resignation accepted by the governor before the start of the candidate qualifying period and 

effective at a future date after the qualifying period created a vacancy to be filled by appointment 

rather than election); accord Trotti, 147 So. 3d 641 at 644 ("A judicial vacancy occurs when a 

letter of resignation is received and accepted by the Governor, even if the resignation has a future 

effective date"). 

Upon the occurrence of a vacancy in judicial office, the Florida Constitution 

unambiguously mandates: 

The governor shall fill each vacancy on a circuit court ... by appointing for a term 
ending on the first Tuesday after the first Monday in January of the year following 
the next primary and general election occurring at least one year after the date of 
appointment .... An election shall be held to fill that judicial office for the term of 
the office beginning at the end of the appointed term. 

Art. V, § ll(b ), Fla. Const. ( emphasis supplied). The Governor's authority and obligation to 

appoint under Article V, section 11 (b) is nondiscretionary. The Constitution does not state, for 

example, that the Governor shall fill each vacancy "when an unreasonable vacancy is scheduled 

to occur for such a length that the business of the state necessitates the appointment." Plaintiff's 

Mot. at ,r 19. Instead, the Governor's duty to appoint yields to only one exception: when the 

election process has commenced3 prior to the vacancy occurring. See, e.g., Judicial Vacancy Due 

3 The "election process" is deemed to commence at the start of the candidate qualifying period 
for judicial office. Appointment or Election of Judges (2008), 983 So. 2d at 528-30. 
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to Resignation, 42 So. 3d 795, 797 (Fla. 2010); Appointment or Election of Judges (2008), 983 So. 

2d 526, 528-30 (Fla. 2008); Appointment or Election of Judges (2002), 824 So. 2d 132, 135 (Fla. 

2002). 

The Florida Constitution also requires judicial nominating commissions to certify its 

nominations to the Governor within thirty days from the occurrence of the vacancy. Art. V, § 

11 ( c ), Fla. Const. ("The nominations shall be made within thirty days from the occurrence of a 

vacancy unless the period is extended by the governor for a time not to exceed thirty days. The 

governor shall make the appointment within sixty days after the nominations have been certified 

to the governor"). The constitutional provisions applicable to the judicial nominating 

commission are similarly nondiscretionary. 

Although the constitutional language is clear, and this Court need not go any further, a 

review of the amendments to Article V is also instructive. In 1996, the electorate voted to amend 

Article V, section 11 (b ), to provide that appointed judges serve a term "ending on the first 

Tuesday after the first Monday in January of the year following the general election occurring at 

least one year after the date of the appointment. " This amendment extended the length of 

gubernatorial appointments from the end of the term of a vacating officer. The amendment, 

enacted to address the "difficulties with appointing qualified individuals to serve relatively 

briefly on the circuit bench," was "intended to provide the governor with the authority to 

appoint" even "when an election is scheduled within the foreseeable future." Pincket, 765 So. 2d 

at 288. Thus, filling a vacancy by appointment, even when an election is imminent, was not only 

specifically contemplated and approved by the voters, it is mandated by Article V of the Florida 

Constitution. 
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Here, the undisputed facts establish that Judge Foster's resignation was tendered and 

accepted by the Governor before the election process commenced at the beginning of the 

candidate qualifying period. The Governor is therefore constitutionally authorized and obligated 

to fill the vacancy by appointment, and the Secretary of State is prohibited from qualifying 

candidates for a judicial seat that will not be filled by election. Because Plaintiff's arguments are 

contrary to the language of the Florida Constitution and well-established precedent, he cannot 

demonstrate a likelihood of success on the merits. Plaintiff's motion for injunctive relief against 

the Governor and Secretary of State should be denied. 

2. Public interest considerations do not support injunctive relief. 

Plaintiff's Motion should also be denied because injunctive relief would dis serve the 

public interest. Courts routinely deny requests for injunctive relief where the public interest will 

not be served. See, e.g., DiChristopher v. Bd. of County Com 'rs, 908 So. 2d 492,497 (Fla. 5th 

DCA 2005) (injunction denied where public interest was not well served); Stanberry v. Escambia 

County, 813 So. 2d 278,280 (Fla. 1st DCA 2002) (same). 

In addition to being required by law, the actions taken by the Governor and Secretary of 

State here are consistent with the recognized public policy of avoiding vacancies in office 

whenever possible. See In re Advisory Opinion to the Governor, 600 So. 2d 460,462 (Fla. 1992). 

In fact, as Judge Foster did here, "[j]udges are encouraged to and do submit their resignations, to 

be effective in the future, at a time that permits the process to proceed in an orderly manner and 

keep the position filled." Id., see also Pleus v. Crist, 14 So. 3d 941, 946 (Fla. 2009) ("We are 

confident that the framers of article V intended that the nominating and appointment process 

would be conducted in such a way as to avoid or at least minimize the time that vacancies exist") 

(quoting In re Advisory Opinion to the Governor (Judicial Vacancies), 600 So. 2d at 462). 

10 
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In contrast, the approach advocated by Plaintiff in this case would disserve the public 

interest. Plaintiff asks this Court to disregard the bright-line rules established by text and 

precedent in favor of a subjective analysis based on "constitutional balancing," his perception of 

the "unreasonableness" of a vacancy, and whether the "business of the state" requires an 

appointment. Plaintiff's Mot. at ,r 19. But the Florida Supreme Court has rejected the application 

of subjective, fact-dependent standards in this area of law. See Appointment or Election of 

Judges (2008), 983 So. 2d at 530 (rejecting application of "variable factors" because "new facts 

could arise during every election year); see also id. ("The determination of constitutional 

provisions should not vary based upon fluctuations of the individual 'election process' for a 

given year.") 

Plaintiff's subjective, standardless approach would also create confusion for judicial 

officers seeking to resign, candidates seeking to run for judicial office, governors tasked with 

appointing judicial candidates, judicial nominating commissions responsible for nominating 

candidates for appointment, elections officials responsible for overseeing candidate qualification, 

and judicial panels tasked with reviewing the actions of all the foregoing actors. 

For any or all of these reasons, public interest considerations do not favor injunctive 

relief. Plaintiff's motion for injunctive relief should be denied. 

Conclusion 

Plaintiff cannot meet the stringent requirements for entitlement to temporary injunctive 

relief. Binding precedent conclusively establishes that Plaintiff has no legal right to the relief 

requested and the public interest would not be served by the requested injunction. Plaintiff's 

Motion for Emergency Injunctive Relief should be denied. 

11 
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Respectfully submitted, 

Isl Daniel E. Nordby 
DANIELE. NORDBY (FBN 14588) 
General Counsel 
MEREDITH L. SASSO (FBN 58189) 
Chief Deputy General Counsel 
EXECUTIVE OFFICE OF THE GOVERNOR 
The Capitol, PL-05 
Tallahassee, Florida 32399-0001 
(850) 717-9310 
Daniel.Nordby@eog.myflorida.com 
Meredith.Sasso@eog.myflorida.com 

Counsel for Governor Scott 

Isl David A. Fugett 
DAVID A. FUGETT (FBN 835935) 
General Counsel 
JESSE DYER (FBN 0114593) 
Assistant General Counsel 
FLORIDA DEPARTMENT OF STATE 
R.A. Gray Building, Suite 100 
500 South Bronough Street 
Tallahassee, Florida 32399-0250 
Phone: (850) 245-6536 
Fax: (850) 245-6127 
david.fugett@dos.myflorida.com 
jesse.dyer@dos.myflorida.com 

Counsel for the Florida Secretary of 
State 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on May 15, 2018, a true copy of this motion has been filed 

electronically with the Clerk of Court through the Florida Courts eFiling Portal, which serves a 

copy via email to the following counsel of record: 

Nick James 
2980 Hartley Road 
Jacksonville, Florida 32257 
nick@nickjameslaw.com 

Robert Slama 
6817 Southpoint Parkway, Suite 2504 
Jacksonville, Florida 3 2216 
support@RobertJSlamaPA.com 

David Trotti 
1542 Glengarry Road 
Jacksonville, Florida 32207 
david@dptrottilaw.com 

Isl Daniel E. Nordby 
Attorney 
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APR l O 2018 

GOVERNOR'S I.EGA!. OFFICE 

CIRCUIT COURT 
FOURTH JUtHC!Al CIRCUIT OF' FLORIDA 

Roae:RT M. FosTER 
CH!CU!T JUDGE 

The Honorable Rick Scott 
Governor of Florida 
400 South Monroe Street 
Tallahassee, Florida 32399 

Dear Governor Scott: 

April 2, 2018 

76341 V.ETt~ANS WAY. SU!TE:'. 306i 

Yuu:.:, FLORIDA :'.,2097 

TCL: (904) 546s49l0 

F'AX: i904l 546-4919 

It has been a great honor to serve the people of Florida as a Circuit Judge for over 
thirty years. An even greater honor has been to serve the citizens of Nassau County as 
their administrative judge for over twenty years. Having reached what the late and great 
former Chief Justice of the Florida Supreme Court, Raymond Ehrlich, called "constitutional 
senility," I tender my resignation. My last day in office will be Monday, December 31, 2018. 

Many thanks to you for your support of Florida's judiciary and sincere appreciation 
to the citizens of the Fourth Judicial Circuit for their support over the past three decades. 

Very truly yours, 

1 
..,,.. )1 ~j 

Robert M. Foster 
RMF/nb 

cc: Chief Judge Mark Mahon 
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RICK SCOTT 

The Honorable Robert M. Foster 

Fourth Judicial Circuit of Florida 
Robert .M. Foster Justice Center 
76347 Veterans Way, Suite 3061 
Yulee, Florida 32097 

Dear Judge Foster: 

!;RNUR 

April 23, 2018 

Allow me this opportunity to accept your resignation as Judge of the Fourth 

Judicial Circuit Court, effective December 31, 2018. More importantly, please accept 

this letter as an expression of gratitude for your service to all Floridians, 

Yours has been a life and legal career devoted to public service. As you retire 

from the bench, I hope you look back on your accomplishments with pride, and that 

you leave the bench with the settled knowledge that you have served Florida well and 

faithfully, and that all Floridians are deeply grateful for your service. 

On behalf of the State of Florida, thank you for your dedicated service. I wish 

you much happiness and every success in your retirement and in all your future 

endeavors. 

Sincerelv, 
~ 

() ,,,,-----... 
··V""'✓ 

Rick Scott 
Governor 

THE CAPffOL 

TALLAriASSff, FLORID,\ 32399 • 717-9249 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

DA YID P. TROTTI, an individual, 

Plaintiff, 

vs. 

RICK SCOTT, Governor of the State of Florida, 
in his official capacity; 
KEN DETZNER, Secretary of the State of Florida, 
in his official capacity. 

Defendants. 

I 

Case No.: 37-2018-CA-1039 
Civil Division 

AFFIDAVIT OF KRISTI REID WILLIS 

STATE OF FLORIDA 
COUNTY OF LEON 

BEFORE ME, the undersigned authority, personally appeared KRISTI REID 

WILLIS, who being first duly sworn and says: 

1. My name is Kristi Reid Willis. I am over the age of eighteen ( 18) and 

have personal knowledge of the facts set forth in this affidavit. 

2. I am the Bureau Chief responsible for the Bureau of Election Records 

within Florida's Division of Elections ("the Division"). I have held this position since 

February 3, 2005. 

3. The Division is the designated filing or qualifying office for candidates 

seeking to qualify to any federal, state, legislative, multi county, and judicial office, 

except county court judge pursuant to Rule lS-2.0001, Fla. Admin. Code. 
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4. In my capacity of Bureau Chief, one ofmy responsibilities is to oversee the 

filings by candidates for federal, state, legislative, and multicounty offices, to include 

candidates for judicial office other than the office of county judge pursuant to sections 

99.061 and 105.031, Florida Statutes. 

5. On April 26, 2018, I received notice from the Executive Office of the 

Governor that Circuit Judge Robert M. Foster resigned his position as Circuit Judge, 

Fourth Judicial Circuit, Group 6, and that Judge Foster's judicial seat would be filled by 

appointment. I was further notified that the Judicial Nominating Committee had been 

activated to begin the appointment process. See Exhibit A, attached. 

6. On May 3, 2018, at 1:44 PM, qualifying paperwork for David P. Trotti for 

the office of Circuit Judge, Fourth Judicial Circuit, Group 6, was hand delivered to the 

front desk of the Florida Division of Elections ("the Division"). A candidate profile was 

created and Mr. Trotti's qualifying paperwork was given a barcode and scanned into the 

Candidates and Races Tracking System ("the Tracking System"), which is available on 

the Division's website. 

7. That same day, Division staff conducted a preliminary review of Mr. 

Trotti's qualifying paperwork for completeness. Based on the preliminary review's 

determination that Mr. Trotti's paperwork was complete on its face, I updated Mr. 

Trotti's status in the Tracking System to "qualified." Mr. Trotti's status was updated to 

"qualified" at 3:29 PM, May 3, 2018. 

8. Soon after Mr. Trotti's status was updated to "qualified" on the Division's 

website, we realized our error - that the office for which Mr. Trotti was seeking to qualify 

2 
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was to be filled by judicial appointment, not election. This error was corrected at 4:08 

PM, May 3, 2018. 

9. Shortly after the error was corrected, Mr. Trotti's name was removed from 

the Division's website. I promptly telephoned Mr. Trotti and notified him that the 

judicial seat for which he had filed qualifying papers was not a seat that would be filled 

by election. I further informed him that he could re-designate to run for a different 

judicial seat. At that time, there were fifteen (15) open judicial seats within the Fourth 

Judicial Circuit for which Mr. Trotti could have re-designated to run. 

10. Pursuant to section 99.061(6), Florida Statutes, the Department of State, 

"within 7 days after the closing date for qualifying," certifies to the Supervisor of 

Election only the names of candidates who are "duly qualified." 

11. On May 9, 2018, I mailed Mr. Trotti a letter with his qualifying check 

enclosed, stating, "[a]s you did not qualify as a candidate for the office of Circuit Judge, I 

am returning your qualifying check number 0099 in the amount of $5,853.20." See 

Exhibit B, attached. 

12. On May 10, 2018, I certified to the Supervisors of Elections of those 

counties comprising the Fourth Judicial Circuit the names of all "duly qualified" 

candidates who qualified with the Department, pursuant to section 99.061(6), Fla. Stat. 

Because Mr. Trotti was not a "duly qualified" candidate for an office that would be 

elected in 2018, he was not so certified to the Supervisors of Elections. Id. 

[Signature line on next page.] 
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Respectfully submitted, 

Sworn to and subscrib9-d before me this ) S day of ~1 2018. 
Personally known \,/ or Produced Identification __ 
Type ofidentification Produced ___ _ 

(SEAL) 

STACY I.. BAGI.EV 
Commission# FF 985625 
ExpirnAplll 25, 2020 
llo!ldedTiffllTroyFa!ft!l!IU!Wt800-385-7019 
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Willis, l<risti R. (Bronson) 

From: 
Sent: 
To: 
Subject: 

Nieset, Stephanie <Stephanie.Nieset@eog.myflorida.com> 

Thursday, April 26, 2018 11:46 AM 

Willis, Kristi R. 

3 resignations -- JNC activated to begin appointment process 

Attachments: Resignation acceptance letter (Porter).pdf; Resignation Letter (Porter).pdf; Resignation 

acceptance letter (Ehr!ich).pdf; Resignation Letter - Original (Ehrlich).pdf; Resignation 

acceptance letter (Porter).pdf; Resignation Letter (Porter).pdf 
\, 

• 4th Circuit - Judge Robert M. Foster 

• 17th Circuit - Judge Lisa M. Porter 

• 17th Circuit -Judge Merrilee Ehrlich 

o NOTE: Ehrlich originally sent a resignation letter on April 10th for a resignation effective June 30th
. On 

April 2?;rd
, she changed her effective date to immediate, 4/23/18 at 5pm. We received notice of that via 

email, and later were informed an amended letter was in the mail. We have yet to receive the amended 

letter, but when we do, I'll forward to you. 

1 
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R.ICK SCOTT 
Governor 

May 9, 2018 

David P. Trotti 

FLORIDA DEPARTMENT of STATE 
(" 

::, \ 

Candidate for Circuit Judge 
1542 Glengarry Road 
Jacksonville, Florida 32207 

Dear Mr. Trotti: 

KEN DETZNE.R 
Secretary of State 

As you did not qualify as a candidate for the office of Circuit Judge, ! am returning your 
qualifying check number 0099 in the amount of $5,843.20. 

If you have any questions, please do not hesitate to ~ontact this office at 850-245-6280. 

Sincerely, 

~ ~ -L +ci 
Kristi Reid Willis, Chief 
Bureau of Election Records 

KRW/slb 

Division of Elec:t:h:ms 
R.A. Gray Building, Suite 316 • 500 South Bronough Street" Tallahassee, Florida 32399 O 

850.245.6240 " 850.245.6260 (Fax) dos.myfiorida..com/ elections f1~,-,si~J or 
ELECTIONS 
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IN THE CIRCUIT COURT FOR THE 
SECOND JUDICIAL CIRCUIT IN 
AND FOR LEON COUNTY, FLORIDA 

DAVID P. TROTTI, an individual, 

Plaintiff, 

vs. CASE NO.: 37-2018-CA-1039 

KEN DETZNER, Secretary of the State 
of Florida in his official capacity; 
and RICK SCOTT, Governor of the State 
of Florida, in his official capacity, 

Defendants. ______________ / 

PROCEEDINGS: Hearing 

TAKEN BEFORE: HONORABLE CHARLES DODSON 

DATE: 

TIME: 

LOCATION: 

REPORTED BY: 

Wednesday, May 16, 2018 

Commenced at 1:31 p.m. 
Concluded at 2:53 p.m. 

301 South Monroe Street 
Tallahassee, FL 

Tracy L. Brown 
Certified Registered Reporter 
tbrown567@comcast.net 

ACCURATE STENOTYPE REPORTERS, INC. 
2894-A REMINGTON GREEN LANE 
TALLAHASSEE, FLORIDA 32308 
www.accuratestenotype.com 

(850) 878-2221 
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APPEARANCES: 

REPRESENTING THE PLAINTIFF: 

ROBERT J. SLAMA, ESQUIRE 
6817 Southpoint Parkway, Suite 2504 
Jacksonville, FL 32216 
and 
NICK JAMES, ESQUIRE 
2980 Hartley Road 
Jacksonville, FL 32257 

REPRESENTING THE DEFENDANTS: 

DANIEL NORDBY, ESQUIRE 
Executive Office of the Governor 
400 S. Monroe Street, Suite 209 
Tallahassee, FL 32399-6536 
and 
DAVID FUGETT, ESQUIRE 
Florida Department of State 
R.A. Gray Building, Suite 100 
500 S. Bronough Street 
Tallahassee, FL 32399-6504 

INDEX 

WITNESS 

DAVID P. TROTTI 

PAGE 
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Cross-Examination by Mr. Fugett 
Redirect Examination by Mr. Slama 
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PROCEEDINGS 

THE COURT: This is on the case of David 

Trotti versus Ken Detzner, Secretary of State, Rick 

Scott, Governor. 

And I 1 ve read over everything. I 1 ll let y 1 all 

make an opening statement if you want to. 

Otherwise, we can go ahead and proceed. 

So, petitioner wish to make an opening 

statement at this time? 

MR. SLAMA: Not at this time, Your Honor, in 

the interest of time. 

How much time has the Court allocated to each 

side? 

THE COURT: I 1 ve allocated an hour and a half 

to the hearing. How y 1 all divide it up, you know, 

just be respectful and conscientious of each 

other's time on this. 

MR. SLAMA: Yes, sir. 

THE COURT: Defense wish to make an opening 

statement? 

MR. NORDBY: Judge, we 1 ll let the plaintiff 

proceed with their motion and we 1 ll be prepared to 

respond after that. 

THE COURT: Okay. Plaintiff, you may proceed. 

MR. SLAMA: Thank you, Your Honor. 

ACCURATE STENOTYPE REPORTERS, INC. 
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Your Honor, we would first call David Trotti. 

THE COURT: Mr. Trotti, if you would just come 

on up here, please. 

MR. SLAMA: Your Honor, we also prepared a 

composite exhibit. We've shown it to opposing 

counsel. 

So, by consent, if we can admit Petitioner's 

Exhibit A for purposes of this hearing. 

that? 

THE COURT: Okay. That's been consented to on 

MR. FUGETT: No objection, Your Honor. 

THE COURT: Okay. So --

MR. SLAMA: Your Honor, also for the record, 

we have agreed that we would not object to the 

admission of an affidavit by the defense. 

THE COURT: So composite Exhibit A is 

admitted. 

{Composite Exhibit A admitted into the 

record.) 

{Witness sworn in by the Court.) 

Thereupon, 

DAVID TROTTI 

was called as a witness, having been first duly sworn, was 

examined and testified as follows: 

DIRECT EXAMINATION 

ACCURATE STENOTYPE REPORTERS, INC. 
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BY MR. SLAMA: 

Q Mr. Trotti, please introduce yourself to the 

Court. 

A My name is David Paul Trotti, resident of 

Jacksonville, Florida in Duval County. 1542 Glengarry 

Road, 32207. 

Q Now, Mr. Trotti, you had sought to qualify for 

the election being filled by the vacancy of Judge Robert 

Foster; is that correct? 

A 

Q 

That is correct. 

And what steps did you take to qualify yourself 

for that position? 

A I completed the necessary forms for qualifying. 

I opened up a campaign account at Wells Fargo, I tendered 

the temporary checks that are allowed on -- under the 

election laws to the Division of Elections in Tallahassee, 

I hand-delivered them, in original blue ink, properly 

notarized. They were accepted by the secretary for the 

Division of Elections. 

Q And when did you actually tender to the Elections 

the respected papers you just testified to? 

A 

Q 

May 3rd, 2018. 

Were all those documents and the payment of 

moneys for qualifying, were all those received? 

A Yes, they are. 

ACCURATE STENOTYPE REPORTERS, INC. 
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Q Once they were received, were you also listed as 

a qualified candidate on the website? 

A 

Q 

Yes, I was. 

Now, I want to make sure the Court understands 

this. As you filed these papers and you presented them, 

did anyone tell you that the seat had been closed due to a 

judicial nomination? 

A No. 

Q Was there any notice that you had seen or 

otherwise received that it indicated that the seat was 

closed publicly? 

A Nothing on public record. 

Q Now, as you went in, you tendered the documents 

and the check; is that correct? 

A 

Q 

A 

Q 

Yes. 

And it was received? 

Yes, it was. 

What is your understanding thereafter of how it 

became communicated to the Elections folks that the seat 

was closed? 

A When I tendered my paper, the secretary took the 

paperwork. When I asked her how long it would take to 

determine whether I was qualified or not, takes about three 

or four hours she said. They review the papers three to 

five times to make sure it's all correct. Signatures, 

ACCURATE STENOTYPE REPORTERS, INC. 
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notaries and the like. And then once I became qualified on 

the website, I was actually driving back to Jacksonville, 

probably about an hour and a half or so after I tendered my 

paperwork, I received a call from, I believe it was Kristi, 

I forget her last name, Bronson, I believe. Kristi from 

the Elections office. 

Q 

A 

And she told you what specifically? 

She told me that she removed me from the website 

as a qualified candidate because the seat was going to be 

filled by gubernatorial appointment. 

Q Now, did you follow up with Kristi or anyone and 

ask them by what authority they removed you once you had 

tendered your qualified papers? 

A I asked her that on the phone. I asked her to 

give me something in writing. As they did in 2014, they 

tendered the letter and basically gave me a copy of some 

advisory opinions of why it would go to gubernatorial 

appointment versus election. They did not give me any of 

those documents this time. 

Q They did not. Now, you have also read the 

affidavit provided by Kristi as part of the response; is 

that correct? 

A 

Q 

Yes, I did. 

After you•ve read it, do you believe that the 

affidavit and what she relates in the affidavit that she 

ACCURATE STENOTYPE REPORTERS, INC. 
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said to you about the closing of the position, is it 

accurate? 

A 

Q 

It 1 s fairly accurate. 

What do you disagree with? 

A If I can see the affidavit. There's two 

sentences that she stated to me. The only thing she stated 

to me, Your Honor, is she's removing my name as qualified 

candidate. She did not explain in the second sentences 

which was not conveyed to me. If I could see the 

affidavit, I 1 d be able to 

Q I think you•re referring to paragraph nine. Let 

me read to you paragraph nine. "Shortly after the error 

was corrected, Mr. Trotti•s name was removed from the 

Division website. I promptly telephoned Mr. Trotti and 

notified him the judicial seat for which he had filed 

qualifying papers was not a seat that would be filled by 

election. I further informed him that he could redesignate 

to run for a different judicial seat. At that time, there 

were 15 open judicial seats within the Fourth Judicial 

Circuit for which Mr. Trotti could have redesignated to 

run." 

A Yes, the second part, she did not inform me there 

were other seats that I could redesignate my qualifying 

paperwork for. 

Q Now, after that conversation with her, did you 

ACCURATE STENOTYPE REPORTERS, INC. 
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receive any other documents from the Division of Elections? 

A Yes. I believe a couple days ago, roughly --

again, we have copies of those in the exhibits, I received 

a letter from the Division of Elections with my original 

check for the qualifying fee, basically saying since I did 

not qualify, here's your check back. And that was unlike 

2014 when I received the actual documents I filed, I 

received all the filed documents back with my check. Here, 

I did not receive my filed documents that were stamped into 

the office. 

Q Now, you've also read and reviewed the 

supervisor's handbook on candidate qualifying, have you 

not? 

A 

Q 

Yes, I have. 

Now, I'm going to show you --

MR. SLAMA: If I may approach, Your Honor. 

THE COURT: Yes, sir. 

BY MR. SLAMA: 

Q Take a look at the highlighted portion on page 

six. Take a look at that. 

A {Reviewing document.) 

Q And what is your understanding based on the 

handbook that was provided to you about whether or not you 

could or should have been removed from the list? 

A My understanding --

ACCURATE STENOTYPE REPORTERS, INC. 
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MR. NORDBY: Your Honor, objection to the 

extent he's calling for a legal conclusion. 

MR. SLAMA: We're not, Your Honor. Just his 

understanding, his personal knowledge, his 

understanding of the removal from the list. 

THE COURT: I'll allow the testimony. 

BY MR. SLAMA: 

Go ahead. Q 

A When I read the handbook, which was only this 

past week, is I read that once qualifying papers are 

accepted by the Division of Elections, they cannot remove a 

candidate as qualified candidate absent a court order. 

Q Now, as part of that when you had asked -- and 

the reason I'm asking the question, Mr. Trotti, is clearly 

in the handbook, it's citing to a statute and it's also 

citing to a case, a 1972 case. Did she communicate in any 

form that information, how she saw the Elections, their 

ability to remove you from the list? 

MR. NORDBY: Your Honor, same objection. I 

believe he's asking him again to testify on what 

the law is on this area. 

THE COURT: I'll allow the testimony for 

purposes of this hearing. 

THE WITNESS: All the secretary told me when I 

asked why she was removing me as a qualified 

ACCURATE STENOTYPE REPORTERS, INC. 
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candidate, she informed me she received an email 

from the Governor's Office stating that the seat 

was going to be filled by gubernatorial 

appointment. That's the only authority she gave 

me. 

BY MR. SLAMA: 

Q Thereafter, did you have any further 

communication with Kristi or anyone else? 

A 

Q 

Just the letter I received this week. 

Okay. Now, after you were removed, what action 

did you take following the date of the removal? 

A After the removal, that's when I contacted 

yourself and Mr. James about representing me in a 

declaratory action here in Leon County and classifying for 

an injunctive relief. 

The first thing that we did is we sent the letter 

to both JNC and the Governor's Office asking them to 

suspend the appointment process, and the JNC from seeking 

applicants, interviewing them and then putting names 

forward to the Governor for appointment. 

I felt, in my letter, I felt that by suspending 

it, it wouldn't harm the process of filling it by 

appointment should the declaratory action not be 

meritorious because the seat was filled by Judge Foster 

until December 31st. And I felt that the declaratory 

ACCURATE STENOTYPE REPORTERS, INC. 

0 



13

78

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

relief action could be finished within 60 to 90 days. 

They basically sent -- or Mr. Kilbane, who's the 

chair of JNC, sent me a letter saying he's going to proceed 

with his process as directed by the Governor. He sent the 

letter I sent him to the attorney for the Governor, general 

counsel, and I did not receive a response from the general 

counsel. 

Q So that letter dated, which is in the composite, 

May 7th, 2018, you had contacted the Governor's Office, 

Patrick Kilbane, provided them with your analysis as to why 

you should -- why the JNC should not continue the 

appointment process; is that correct? 

A Yes. 

Q And your declaratory action is seeking resolution 

of your rights under the constitution to the elected 

position? 

A 

Q 

Yes. 

Now, until the elected position and a decision is 

made on the declaratory action, you filed this injunctive 

relief; is that correct? 

A 

Q 

That's correct. 

Now, specifically in this action, you're seeking 

of the Court an order that will prohibit the JNC, or at 

least the appointment process, from continuing; is that 

correct? 
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A 

Q 

That is correct. 

Your affidavit that you submitted in support of 

your injunction, is that information still true and 

correct? 

A 

Q 

Yes, it is. 

Now, I want to ask you a little bit about, first, 

you believe that you have a substantial likelihood of 

succeeding on the merits of your declaratory action; is 

that correct? 

A 

Q 

A 

I do. 

Why do you believe that? 

After reading this Court's summary judgment in 

2016 on the Pincket matter, Pincket versus Detzner. 

MR. NORDBY: Your Honor, I'm sorry. Objection 

again. The question to him is why do you think you 

are right on the law in this case. That's calling 

for a legal conclusion. 

THE COURT: Sustained. 

BY MR. SLAMA: 

Q I'm asking it for a lay perspective, not getting 

into the legal analysis. We'll get into that. 

Do you believe that the seat should be an elected 

position? 

A Yes. I believe that our citizens in Florida have 

the right to elect their judicial candidates in the area of 
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circuit and county court judges. I feel, as a qualified 

candidate, as a Florida Bar member for five years in good 

standing, filed the necessary paperwork, tendering my 

filing fee during the qualified period, that the voters 

should be able to vote who replaces the retiring Judge 

Foster. 

Q We 1 ll get to that letter in a minute. 

What do you believe irreparable harm will result 

if the appointment process is permitted to continue? 

A If the appointment process is permitted to 

continue, nwnber one, it•s going to create the elections a 

nullity because it•s just going to go away. Also, if the 

process goes on and the names are submitted to the Governor 

and he appoints, that forecloses the election process and 

therefore the people are disfranchised. We 1 re talking 

about nearly or over 800,000 voters in the Duval, Clay, and 

Nassau area, Fourth Judicial Circuit. And that•s not -- it 

goes against the constitution. 

Q Do you believe that you also have no other 

adequate remedy at law? 

A I don•t think there•s any remedy at all. If that 

seat•s filled by appointment, again, I think it forecloses 

the election process. And while we might be meritorious on 

the declaratory relief action, there 1 ll be no relief 

available to be granted. 
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Q 

A 

Q 

There may not be? 

May not be. 

And as far as this being a disservice if the 

injunction is granted, whether it would do a disservice to 

the public interest, do you believe it will or won 1 t? 

MR. NORDBY: Your Honor, objection, again. 

The witness has no basis to testify as to what is 

or is not in the public interest. That•s not 

testimony that one can get from a fact witness. 

THE COURT: I 1 ll allow him to testify on that. 

THE WITNESS: Your Honor, I believe if the 

appointment process superceded the election process 

or this injunction was not entered and the 

appointment process is allowed to continue, the 

citizens of, especially Nassau County where Judge 

Foster sits, aren•t going to be harmed. He 1 s 

siting in the seat until December 31st. There's 

only four business days that are going to be vacant 

before the new term starts. So the calendar's not 

going to be backed up. There's no public emergency 

that I see for needing to fill that seat today for 

a four-day loss of a judge sitting in the seat. 

So I don•t think the public is going to be 

harmed by the appointment process going forward 

today. I think it could be suspended until the 
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pendency of the declaratory relief action is 

concluded. 

MR. SLAMA: Your Honor, if I may approach 

again. 

BY MR. SLAMA: 

Q This is the letter from Judge Foster to Governor 

Rick Scott. 

What is the date of that letter? 

A April 2nd, 2018. 

Q And when that letter was tendered, what is the 

reason that•s given by Judge Foster for resigning from the 

position? 

A He quoted a Supreme Court justice, Raymond 

Eldridge, and said he has to tender his resignation based 

on constitution senility. 

Q Okay. And what is the date that he 1 s -- what is 

the effective date of his resignation? 

A 

Q 

December 31st, 2018. 

Now, the stamp on the top shows what date that it 

was received by the Governor's Office? 

A 

Q 

April 10th, 2018. 

And when is the date that the Governor accepted 

the resignation letter? 

A I don•t have that in front of me, but I believe 

it•s April 23rd, 2018. 
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Q Okay. Now, aside from this particular letter, 

did you receive anything else from the Governor's Office 

regarding your qualification or -- your qualification for 

the office of filling the judicial vacancy of Judge Foster? 

A I received nothing from the Governor's Office 

regarding my attempts to qualify, or when I qualified, the 

rejection of the pulling of the qualification, with the 

exception of the letter from the Secretary of State 

Division of Elections Office. 

Q So your position today is that you are qualified 

and, in fact, did qualify for this office? 

A 

Q 

Yes. 

Today you're asking this Court to enter an 

injunction as you requested in your relief; is that 

correct? 

A 

Q 

That's correct. 

And this injunction to be outstanding for a term 

of how long? 

A Until the conclusion of the declaratory relief 

action, Your Honor. 

Q And you've asked for that to be done on an 

expedited basis; is that correct? 

A 

Q 

Yes, I have. 

Additionally, is there any other harm to you and 

your practice that you wish to address if the injunction 
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relief is not granted? 

A I 1 d have to proceed with my practice as if we•re 

going to be meritorious in the declaratory relief action, 

Your Honor, and start winding down and adjusting my 

caseload and talking to other attorneys about taking over 

my caseload. I have a substantial mediation practice as 

well. I 1 ve already started reducing my calendar so I can 

have more time with my litigation files. 

So I think it•s -- if we don•t suspend the JNC 

appointment process to reach full conclusion of the 

declaratory relief action, then I 1 m in a heightened 

calendar with my practice. Because if the election goes 

forward and we•re meritorious, if I wait and delay that 

process, it just shortens the window of when I have 

available to close it, to close the practice down. Where 

if we suspend it, we don•t run afoul of the appointment 

taking place by the Governor•s Office and foreclosing the 

election, the process that I 1 m taking with my clients is 

for naught. 

Q Has it also created confusion as people know that 

you•re trying for a position, in terms of whether to refer 

mediations to you? 

A Yes, they do. Attorneys talk around the 

community. Again, I have a substantial practice, eight to 

ten mediations a week, Your Honor. And plus my clients, 
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when we•re doing litigation, they hear us on Facebook and 

the radio about having this action and running for the city 

again. And they talk about it. You know, be here in 

January representing me or should we calendar these 

mediations or put them with somebody else. So it does have 

an effect. 

Q All right. 

MR. SLAMA: Your Honor, if I may just have one 

moment. 

BY MR. SLAMA: 

Q Mr. Trotti, how long have you been a member of 

the Florida Bar? 

A 

Q 

April 10th of 2000, if I 1 m correct. 

And you•ve also been certified as a circuit court 

mediator. 

2008. 

A Circuit court and family court mediator since 

MR. SLAMA: And last, Your Honor, we would ask 

the Court to take judicial notice of the Leon 

County case 2016 CA -- I believe it•s 1286. 

And at this time we have no further questions. 

THE COURT: Okay. Mr. Nordby, Mr. Fugett, 

Cross? 

MR. FUGETT: Yes, Your Honor, with your 

permission. 

ACCURATE STENOTYPE REPORTERS, INC. 

0 



21

86

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CROSS-EXAMINATION 

BY MR. FUGETT: 

Q Good afternoon. Welcome to Tallahassee. 

This isn't the first time you've attempted to 

have an election as opposed to the Governor appoint a 

vacancy for a judicial position, correct? 

A 

Q 

This is my third time. 

It's your third time. 

So, you were aware -- if there is a risk to your 

practice, you were aware of it when you started down this 

course of action, weren't you? 

A I think whenever you -- whenever you try to be an 

elected official, you run the risk of closing your practice 

down, yes. 

Q So that's happened to you, this is the third time 

that you've done that? 

A This is -- yes. 

Q And the first two times you were not successful? 

A The first time, the same case, same merits as 

this case. The second time I had an unsuccessful election, 

but we ran an election in 2016, so we didn't know the 

outcome of that until April -- sorry August of 2016. 

Q And the first time you did it was the same facts, 

the same areas that 

A Fairly --
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Q 

A 

Q 

-- we have here? 

Substantially the same as this case. 

And it actually created some law in the First 

District Court of Appeals, didn't it? 

A You want to speak about the law now? 

Q I'm just are you aware of it? 

A I'm very aware of it. 

Q And that wasn't helpful to you, was it? 

A Not when I saw --
MR. SLAMA: Your Honor, I'm going to object on 

the basis of relevancy and also it would require a 

legal conclusion from him. And also it's vague and 

ambiguous, the question. 

THE COURT: I'll allow the question. 

BY MR. FUGETT: 

Q You're aware that First District Court of Appeal 

decision was directly against your case, correct? 

A 

Q 

A 

Q 

Yes. 

And that case is still there? 

Yes. 

And it's still the authority in Leon County 

Circuit Court? 

A 

Q 

For mandamus relief, yes. 

Were you aware of the Governor's intention to 

appointment that vacancy when you decided to file your 
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qualifying papers? 

A Which case? 

Q 

A 

This case. 

No. 

Q When you filed your qualifying papers -- you•ve 

done this two other times, correct? 

A Yes. 

Q Has anyone ever deemed you qualified and then 

pulled it back before? 

A No. 

MR. SLAMA: Objection, relevancy. 

THE COURT: I 1 ll allow the question. 

THE WITNESS: No. 

BY MR. FUGETT: 

Q 

A 

But this case, they did, correct? 

Yes. 

Q Now, do you know how long it was before the 

people at the Division of Elections caught the error and 

took your name off the qualified list? 

A I believe we tendered the papers right around 

between 2:00 and 2:30. Don•t quote me on the time, around 

2:00, 2:30. And then on the way back, we stopped to eat 

lunch for a while, enjoying Tallahassee. And it wasn•t 

until we were, I 1 d say halfway back to Jacksonville, that 

we received a call, so probably about an hour and a half, 
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two hours at least. 

Q 

A 

Q 

That was the time you received the call? 

I believe so. 

Would it surprise you to learn that they fixed 

the error on the website in less than an hour? 

MR. SLAMA: Objection. Relevance. 

Speculation. 

THE COURT: I 1 ll allow the question. 

THE WITNESS: Say again? 

BY MR. FUGETT: 

Q Would it surprise you to learn that they caught 

the error and corrected it online in less than an hour? 

A 

Q 

What error? 

The error of qualifying you for the position that 

wasn•t going to be filled by election. 

A 

Q 

A 

Who closed it? 

Do you understand the question? 

I understand the question. But you•re asking me 

to speculate on something that•s not in existence. 

Q I 1 m telling you, would you be surprised to know, 

if I were to tell you today that in fact it was closed, you 

were taken off the qualified list, in less than an hour, 

would that surprise you? 

A I can•t answer that because you•re asking me to 

speculate something that I don•t know about. 
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Q Did you read any of the papers that have been 

filed in this case? 

was 

Yes. A 

Q Did you read the affidavit of Kristi Willis that 

filed in this case? 

A Yes. 

Q You understand Kristi Willis, I think you called 

her name Bronson, but she's married and her --

A 

Q 

Okay. 

She used to be Kristi Bronson probably in some of 

your earlier cases, but now she's Kristi Willis. 

A 

Q 

Did you read her affidavit? 

Yes, I did. 

Did you read the part that said soon after 

Mr. Trotti•s status was updated to qualified on the 

Division's website, we realized our error that the office 

for which Mr. Trotti was seeking to qualify was to be 

filled by judicial appointment, not election. This error 

was corrected at 4:08 p.m., May 3rd, 2018. Did you read 

that? 

A Yes, but you asked if I knew. I only know 

because of an affidavit from Kristi. 

Q So you were aware of that information, you just 

don't know if Ms. Willis was telling you the truth or not? 

A Correct. 
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Q Do you have any reason to believe that she's not 

telling the truth? 

A Not today. 

Q And then shortly after that correction, you did 

receive a call from Ms. Willis, correct? 

A Yes. 

Q Now, you mentioned that you had talked to the 

secretary a few times. You're not -- you don't mean the 

Secretary of State when you said you --

A No. The counter -- and actually I think it was 

Ms. Willis at the front counter who accepted my paperwork. 

Q And so when you talked -- when you say you talked 

to the secretary, you mean like a person who serves as a 

regular secretary in the office as opposed to the secretary 

over an agency within the State of Florida? 

A Yes. I'm not talking about the Secretary of 

State. 

Q Okay. Just want to make sure. 

Are you at all familiar with section 99.0616 of 

the Florida Election Code that talks about certifying 

qualifying papers? 

A Yes. 

Q And you understand that it's seven days after the 

deadline for qualifying that they actually certify the 

records? 
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A 

Q 

A 

Q 

Yes. 

Do you know why that is? 

Probably for challenges. 

Could it be for challenges? Could it also be for 

mistakes that were made and can be corrected in time to 

make sure that no one gets certified as qualified who 

shouldn 1 t be? 

A Could be. 

Q And in this case, it wasn•t seven days, it took 

less than an hour to realize the error in your case? 

A Yes. 

Q Now, you received a phone call from Ms. Willis 

and you mentioned that she told you that it was a mistake, 

this vacancy wasn•t open for election, it was for 

appointment. You remember that conversation? 

A 

Q 

Yes. 

And whether it happened in the first hour or not, 

it happened before you got back to your home, correct? 

A Correct. 

Q And she told you on the phone that you were not 

qualified? 

A No, she didn 1 t. 

Q 

A 

Q 

What did she say exactly? 

She told me the seat is not open. 

Okay. 
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A 

Q 

A 

candidate. 

For election. 

Okay. And you can•t be qualified --

And my name was pulled off as a qualified 

Q Okay. You understand that if there's no 

election, you can•t qualify for it, correct? 

A 

closed. 

Q 

I was trying to figure out how the seat was 

And if the seat was closed because there was no 

election, it was going to be appointed, there would be no 

election to qualify for, correct? 

A If the seat was closed. 

Q 

Governor? 

A 

Q 

If the seat was going to be appointed by the 

I don•t know that that legally closes the seat. 

I mean, this happened -- this is the third time 

it•s happened to you? 

A 

Q 

For no. 

The second time at least under the same facts and 

merits of this case? 

A 

relief. 

Q 

A 

Q 

No. One time in 2014 I filed for mandamus 

What was --

This is the second time. 

Do you know how many judge vacancies were open in 
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your district at the time that you decided to qualify for 

this particular judge's seat, Judge Foster's seat? 

A 

Q 

Sixteen. 

So there were 16 plus Judge Foster's, including 

Judge Foster's? 

A Yes. 

Q Why did you choose this one as opposed to the 

other 15? 

A I can choose any one I want, I believe. 

Q I believe so. I'm just asking you why you chose 

this one as opposed to the other 

A 

Q 

A 

The conversation Judge Foster had with me. 

What was that conversation? 

Well, first, when looking at the five seats that 

were we had candidates running that were not sitting 

judges. Okay? There's six judges who were either retiring 

or said they're going to retire. And five of those were 

filled by candidates, two of them contested, two county 

court seats. 

I believe at that time McBurney and -- were in a 

case with Judge Carithers• seat. There was a sixth one, 

Judge Foster. 

I had talked to him in 2016 or after the 

qualifying period and asked him, basically we had to get 

his blessing to campaign in Nassau County. And so went in 
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there and talked to him. His son was present. And he 

said, of course you can campaign. This was when I was 

going against Bruce Anderson, who's now the circuit court 

judge. I asked him, if I'm not meritorious in this 

election, I know that you're reaching 70 years old, you'll 

be coming off at the end of the term, do you mind if I run 

in your seat? He told me, David, I understand your 

position in the 2014 case against the Secretary of State 

regarding Chief Judge Moran's seat, and he goes, but I 

don't agree with it. I'm going to manipulate my 

resignation so it goes to gubernatorial appointment. I 

said, why would you do that? I said, I respect you, but 

why would you do that? He said so he can ensure a Nassau 

County attorney is able to fill the seat. I don't know 

what that means. 

Q So you were aware that the Governor was planning 

to appoint that vacancy when you filed the qualifying 

papers for that seat over all the other 15? 

A The only thing I knew on the day before I filed 

my paperwork is there was a Facebook post from Patrick 

Kilbane citing to an article in the Daily Record saying it 

was going to be filled by appointment. 

Q And from the word of Judge Foster who was letting 

you know that's what he was planning to do? 

A Right. Circumvent the vote of the people, yes. 
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Q 

A 

Q 

A 

So why that seat over the other 15? 

You want specifics? 

Sure. 

Well, I didn't want to be a county court judge. 

That's not what my forte's in. It's in family law. You 

have Judge Dearing who's retiring, his daughter-in-law 

Katie Dearing is running in that campaign. Substantial 

financial backing. So you have some namesake there. You 

have Judge Senterfitt who is retiring early. She hasn't 

reached the mandatory age. Is coming off the bench. You 

have Collins Cooper who is running in that seat, who we 

know is the son of Mallory Cooper, grandson of another 

judge. I believe it's the third judge in the family. 

Comes in from the University of Florida, substantial 

financial backing within the first 48 hours. Then you have 

the third seat who was running by McBurney who is a 20-year 

state representative. 

Q So is it correct that in all of those seats, 

regardless of the reason, you would have to face an 

opponent in an election, correct? 

A 

Q 

I'm not scared off an opponent. 

Well, is it correct that if you get your way in 

this case, there will be no election? 

A I have no idea who else tried to qualify. Just 

like in 2016. 
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Q Have you looked online to see if anyone could 

even qualify for this vacancy anymore? 

A How could I do that when your Secretary of State 

takes off qualified people? 

Q I 1 m just asking, did you ever see anyone else 

qualified for that seat? 

A No. 

Q So assuming that no one else is qualified for a 

vacancy that was meant to be appointed, if you get your way 

in this case, you•re going to be appointed yourself as 

judge? 

A Just like Katie Dearing, just like Collins 

Cooper. No different. Just like all the other judges who 

are running unopposed. 

Q All of those judges, after failing twice, decided 

a third time to try for a seat that was going to be 

MR. SLAMA: Your Honor, I 1 m going to object. 

It's not only argumentative 

THE COURT: Sustained. 

MR. SLAMA: -- I think it•s a tad bit 

argumentative and insulting. 

THE COURT: Sustained. 

MR. FUGETT: Mr. Trotti, I do appreciate your 

patience. That•s all the questions. 

THE COURT: Mr. Nordby, any cross? 
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MR. NORDBY: No cross. Thank you. 

THE COURT: Any redirect? 

MR. SLAMA: Yes, sir. 

REDIRECT EXAMINATION 

BY MR. SLAMA: 

Q As you•re aware from your previous elections, do 

people, other attorneys, pick seats that they believe are 

going to be favorable to them based on a number of factors, 

such as how much money one person has, how popular that 

person is, so on and so forth? 

A 

Q 

Of course. 

Is there anything wrong with someone picking a 

seat that they believe they have an advantage in? 

A Not at all. 

Q Okay. Now, when it comes to Judge Foster•s seat 

your belief was, when you qualified, was that that seat is 

in fact open, it was open, it should be open and it still 

is open; is that correct? 

A That•s correct. 

Q And you elected to take that opportunity to 

qualify for a seat that you believe the constitution says 

should be decided by the 

A That•s right. There was no public notice that 

that seat was going to be filled by appointment prior to 

the qualifying period that started on April 30th at noon. 
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And there's also -- there's no way, there's no mechanism 

for a judge to announce that they're just retiring. Even 

if they come off prior to mandatory retirement age, there's 

no mechanism. So it's a mystery on how people know when a 

judge is coming off to be able to run in their seats. So 

there's an advantage there. 

So some judges, and I believe like Judge Foster 

did, he sent a letter in and much like Judge Foran did, 

saying I reached the age of mandatory retirement. I can't 

run is the meaning of that letter. He can't run again. 

He's precluded from running again, but he resigned. And 

we're taking that as that's an automatic appointment. 

Q Now, the timeline, I do want to ask you about the 

timeline. The defense seems to suggest 4:08 is when she 

had -- Kristi had communicated to you or had otherwise made 

known that you were no longer on the list. I just want to 

ask you about your timeline. You were starting to give us 

that timeline. You were in Tallahassee, you qualified? 

A 

Q 

Yes. 

Okay. You were checking the screen, were you 

not, from your phone? 

A 

Q 

Yes, I was. 

So along the way you had checked it, then you got 

in your car and then you left? 

A Yes. 
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Q At what point did you realize that it was taken 

off? And I 1 m just saying on your timeline. 

A After lunch when we were driving back, we were 

looking at the phone and we saw that it was initially 

active, as an active candidate. Then it went to qualified 

candidate. Then all of -- all of the qualified paperwork 

were being uploaded. And then 

Q What time is that roughly? 

A 

Q 

A 

I would say roughly between 3:30, 4 0 1 clock. 

Okay. 

And then it was -- I think it was shortly after I 

received the call from Ms. Willis, Kristi Willis, that we 

checked it, and sure enough, my name was off the website. 

Q And what about time was that? 

A I 1 m presuming it•s after 4:00. 

Q And your position today is that anyone, every 

qualified attorney, had the right to qualify for that seat? 

A That•s right. 

Q And still can, absent the results as we now know 

what those are? 

A Well, it•s passed the qualifying period, so 

unless you put your paperwork in during the qualified 

period, you can•t attempt to qualify now. 

Q No, I understand. I meant the position of the 

elections, that that seat should have been closed, everyone 
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who would have applied would have been rejected; is that 

right? 

A 

Q 

Based on the State's position. 

But prior to you seeking the qualifying, you saw 

nothing in the public record that said that seat was 

closed; is that correct? 

A 

Q 

that seat? 

A 

That's correct. 

And that formed your basis to go forward to seek 

Yes. 

MR. SLAMA: I have no further questions, Your 

Honor. 

THE COURT: Mr. Trotti, you may return to your 

seat. 

MR. TROTTI: Thank you, Your Honor. 

THE COURT: Any further testimony from the 

petitioner? 

MR. SLAMA: No, sir. 

THE COURT: Any testimony from the defense? 

MR. NORDBY: Your Honor, we'd like to 

introduce into evidence the affidavit of Kristi 

Willis that was attached to the defendants• 

response in opposition to the plaintiff's motion 

for injunctive relief. 

THE COURT: Any objection to that? 
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MR. SLAMA: No objection, Your Honor. 

THE COURT: All right then. I don't think you 

need another copy of it, but the affidavit that's 

attached to the defendants• response is admitted 

into evidence by stipulation. 

{Exhibit B admitted into the record.) 

MR. NORDBY: Your Honor, we have no witnesses 

to present. We would like the opportunity to make 

brief legal argument on the legal principles now. 

At your pleasure, whether it be now or whether it 

would be after the plaintiff proceeds in the form 

of a closing argument, whichever. 

THE COURT: Yeah, just however y'all want to 

do it. Let me hear your respective arguments on 

this. 

MR. SLAMA: Your Honor, would you like us to 

go first? 

THE COURT: Makes sense, yes, sir. 

MR. SLAMA: Okay. I didn't know if you were 

going to give us rebuttal at the end since we bear 

the burden when the defense gets through. 

THE COURT: Well, I guess they admitted the 

affidavit. Any rebuttal? 

MR. SLAMA: I'm sorry. I meant in terms of 

argument. 
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THE COURT: Any rebuttal testimony? 

MR. SLAMA: No, sir. 

THE COURT: In terms of argument, what I do is 

the petitioners go first, respondents go second, 

and then petitioner gets a rebuttal on that. 

MR. SLAMA: Yes, sir. 

If I may, Your Honor, essentially what this 

case presents, and this is not -- although we do 

realize that the case law, beginning, say, with 

Spector and the Florida Supreme Court and working 

its way to the present, might actually, at least 

the way the opinions were written, they failed to 

basically do two things. But Spector did. Spector 

got it right. Spector is controlling. And the way 

this Court should proceed is following Spector. 

Here's why. What Spector sets up, and they 

did correctly, there is a conflict in the 

constitution. The conflict, though, is clear, and 

the resolution of that conflict through what we 

call constitutional balancing is to make sure that 

the preference that's in the constitution sides 

with the people in the right of the election. 

This case is no more complicated than this. 

There is a judge, and a very good judge, by the 

way, who is termed out. But for him taking one 
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piece of paper and providing it to the Governor, we 

know that that seat is going to go to an election. 

That's what Spector says. 

And if you go back, Your Honor, and I implore 

you to do so, Spector gives great analysis. It 

gives all the points, the balancing of the 

interest. It talks about all of the provisions of 

the constitution. And it comes to not only the 

right result, it does something much more than 

that. It embodies the right of the people, the 

sovereign, the electorate, to have that seat open 

to them. 

And so what they essentially say is this 

which is crucial to understand -- this isn't 

someone who can still run for another term; he is 

termed out. Now, jokingly, he was quoting former 

Justice Rawlins, who says he's senile, 

constitutionally senile. However, he's termed out. 

So what that means is, he goes through his 

period, that seat should be up for election. What 

Spector says and says it very well is, that seat 

was already held, designated, if you want to 

consider it that, to the people. How is it, as in 

Spector, someone drops in a letter, can close an 

election, transform that which the constitution 
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already assigned to the people and says it goes to 

the Governor. 

Now, if you read their response, their 

response says, we somehow got the pride or the 

right of the Governor to appointment. It 1 s the 

other way around. It's the right of the people to 

have this seat elected. Their officers, those 

judicial -- nominating of the judicial officers for 

that respective jurisdiction to be elected. 

Now, how did we get there? And in the end 

I 1 ll mention what•s wrong with the case and the 

position that•s put in the papers by the Governor's 

Office as well. 

The idea that the appointment process is 

primary is completely inapposite, it•s completely 

turned upside down. So let•s go to Spector. And 

by the way, in your opinion, I believe that was 

written not too long ago, you had touched on this. 

And you certainly had followed it through and then 

to Pincket too. And when the Supreme Court -- and 

I want to hit this in Pincket, because Pincket 

doesn't add anything to this equation. Here•s what 

Pincket and the cases that follow, what ultimately 

happened. 

Beginning with Trotti one, Trotti one was 
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about mandamus, asking for the qualifying papers to 

be provided or at least for them to accept them. 

The issue was whether or not mandamus relief is the 

appropriate vehicle under those circumstances. The 

Court said, no, it•s not. It gets to the First 

DCA, the First DCA said, no, it•s not. There's 

nothing more to that holding than that. 

The holding doesn't go on to say that the 

appointment process is the reason why mandamus is 

appropriate or inappropriate. Mandamus was wrong. 

When we look at Pincket, it gets back up to the 

Supreme Court. What does the Supreme Court say? 

We agree, mandamus is not the right remedy. And 

they, in a paragraph, tell you why. 

After that, you have each of the judges, and I 

would suggest to the Court, as you have already 

noted, that Lewis, Justice Lewis had hit all of the 

material items, all of the concerns, all of the 

interests, which is why he said he would follow 

Spector. Now, clearly all of that is dictum. All 

of that is their analysis of an issue that wasn•t 

before them. And they tell you that. 

However, let•s go back to Spector. In 

Spector, the actual issue before the Court and 

it•s not at all what Pincket claims to say that 
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Spector was about. The cause reaches us by 

original petition for mandamus to compel the 

respondent, Secretary of State, to accept 

qualifying papers at the fee of the petitioner. 

They go through the analysis page by page. 

Ultimately here's what we arrived at. They 

acknowledge, they acknowledge where the original 

and I'm reading, in the circumstance of sub judice, 

where the resignation is clearly unconditional and 

fixed with an intervening election making the 

elective process reasonably available, a vacancy in 

the office in question was made clear and certain 

to occur, the future date January 6th, 1975, which 

should be filled by the intervening available 

election machinery. To hold otherwise would 

frustrate the plain requirements of our 

constitution under public policy of this state for 

over a hundred years. Here the judicial election 

in September is available, subsequent to the 

resignation letter of February 1 74, there is no 

emergency or public business requiring an 

appointment since the present justice's tenure 

would continue until January 6th, 1975. 

This is what's key, Pincket, I don't know what 

they were reading, but, Judge, they missed it. 
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Here's the argument they made, as to the argument 

that no vacancy could exist until the actual 

physical departure from the bench on January 6th, 

it would seem to take this strained view as to a 

known vacancy in order to provide for executive 

appointment, which would almost be creating an 

artificial appointment in violation of the 

constitutionally required elective process. This 

is, of course, not compatible with the policy of 

the law and the public policy of this state, which 

gives to the people the right to elect their public 

officials, including judges, at the earliest 

opportunity. 

There it is. They rejected the notion. So 

any notion in Pincket or otherwise that somehow 

Spector is subgenre and limited to its facts is 

erroneous. They put together a machinery, a 

machinery to explain two very simple things: A 

governor has a right to appointment, it's not 

absolute. The people have a right to an elected 

office of their officials, including -- it's funny 

we're here on a judicial vacancy of all things -

the right of the people to have the right to vote. 

And it just happens to be a judicial officer. 

What does the constitution say about each of 
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those? Well, there•s a conflict. But the 

conflict, if you read it pari materia, in the 

constitution and you also use constitutional 

balancing, it•s very easy to figure out. And so 

here•s what they say. All the cases follow this 

line. You have a resignation that•s tendered. 

Yes, it creates a judicial vacancy. However, how 

is that vacancy going to be filled when there•s an 

intervening election and a future date for the 

resignation, we use the elective machinery and we 

fill that seat, because the preference is for the 

people to have that seat. 

They also, in Spector, tell us, you•ve got to 

look at these one at a time and each on its own 

facts. Here, you have an aged -- a termed, based 

on age, officer, just as you had in Spector. 

That•s significant because what it says -- and they 

go through this over and over and over -- that 

person can•t run again. 

So they did things such as, as they go through 

the constitutional process, they also analyze the 

case looking at the resign to run and they come up 

with a similar conclusion, because under the resign 

to run statute as it is in effect, the result of 

that is for it to go to an election. 
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So now what is different today from Spector 

about David Trotti•s position here today? One day, 

four days? There would be four days left in the 

term. All of the analysis that is in play in 

Spector, not only is it accurate, it applies to 

these facts precisely. The difference being one 

day, four days. 

Now, the notion -- and I want to come back to 

Pincket two for a moment. In Pincket two, Judge 

Justice Lewis, here•s how he summed it up. This 

Court has held that the extraordinary writ of 

mandamus may not be used to establish the existence 

of such a right only to enforce a right that has 

already clearly been certainly established in the 

law. Thus I agree with the majority that there 

cannot be mandamus because the -- because there is 

a clearly established law and a body of precedent 

supports that law. 

Now, he goes on, and what this is instructive 

of, and it•s clearly instructive, why he says 

Spector is the appropriate approach. If I were 

writing today on a clean slate, I would apply 

Spector. 

Why would he do so? I believe that Spector 

more closely adheres to the letter and spirit of 
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our constitution. Look at the constitutional 

article, which is key. This isn't a statute, this 

is a constitution. Article V, section l0(b) (1), 

the election of circuit judges shall be preserved. 

We know that the constitution permits the various 

jurisdictions to opt out. They haven't. Which 

means, again, the supremacy of the elected process. 

Tellingly, our constitution vests each judicial 

circuit the opportunity to vote to replace the 

election of trial judges with merits election. 

Without fail, a majority of the citizens of 

every jurisdiction who have opted have voted to 

reject the merits election and retention every time 

an opportunity has been presented. It therefore 

defies both logic and common sense that an elected 

judge in the last year of a term could unilaterally 

effect such a change by simply resigning before the 

statutory qualifying period with an effective date 

just days before the end of a term. 

A gubernatorial appointment in such a scenario 

serves no purpose because the Florida justice 

system sustains no negative impact when a judge 

resigns before the electoral process has commenced 

but effective many months later only in the last 

days of his or her term. 
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There it is. That's Pincket two. 

Pincket one was about mandamus relief. We 

know this because, once again, in the procedural 

posture, and that's what we have to go to, the 

holding is limited to the precise issue presented 

to the Court. Everything else is dictum. He seeks 

a review in the circuit court which denied his 

emergency petition for writ of mandamus. 

If you read the stuff that -- the response 

that's been provided that both defendants agree 

with or certainly joined in, we keep hearing this 

clearly established right. They are writing as if 

we're dealing with a writ of mandamus. We're not. 

We're dealing with declaratory action, and, as you 

know, the standard is completely different. 

The issue here, they say, to have the trial 

court order the Secretary of State to revoke her 

disqualification of appellant as a candidate for a 

vacant Tenth Judicial Circuit judicial seat. So 

they go on with this analysis. And here's what's 

very interesting about Pincket. 

If you start with the beginning of this, 

authored by Judge Davis, and you come all the way 

down, they're following the law and they're 

precisely following the constitution and they're 
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also following Spector. So far, you would think 

they're absolutely on all fours with Spector. Then 

here's where the whole thing takes a turn and takes 

a turn, for whatever reason, which I'll explain, 

which is not correct. 

Based on an advisory opinion and I 

encourage the Court to look and read page 462 of 

the advisory opinion, because you're not going to 

come up with the answer that's here. The Supreme 

Court limited Spector to situations in which a 

judge resigns effective at a future date and no 

interim vacancy will exist. Underlying no interim 

vacancy will exist. Spector didn't say that and 

that's the only Supreme Court case that we have 

other than Pincket. I implore the Court, look for 

those words. Go to the advisory opinion because 

you won't see that. 

What apparently had happened here, and I don't 

know why no one else picked this up before, I don't 

think they read very carefully what they were 

citing. Misconstruing an advisory opinion worked 

its way into an opinion, and that opinion got 

kicked down the road, but notice, in an action for 

mandamus relief, which is what we don't have here. 

So the notion on the analysis is only relevant to 
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the issue. 

And the issue that was presented to the Court 

was whether or not mandamus relief was appropriate. 

I agree that it was inappropriate and those cases 

are limited in that respect to their holding, which 

is only whether or not mandamus relief was 

available. 

What we have is Pincket two and what we also 

have is Spector. Between those two opinions, a 

picture that ought to be clear to this Court, which 

is simply this, and it's reiterated through Justice 

Lewis's separate opinion in which he concurs only 

in the result. This election process where you 

have a judge who is going to be termed out, can no 

longer qualify for a seat, tenders a resignation 

prior to the commencement of the election process, 

there's an intervening election and a future 

resignation date effective sometime in the near 

future, how do we balance that? Spector. 

The constitution says, is this a situation 

where the right to appoint should trump the 

preference of an election? And the answer is, 

following Spector's analysis, and I just read it to 

you, no. It's exactly where David Trotti is. 

This seat, the resignation was tendered in 
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April prior to the qualifying period. He tenders 

his papers, he qualified, there's an intervening 

election which will be in the future, a few months 

down the road from here, and there's an effective 

resignation date in the future. What they have to 

explain to this Court is why should 800,000 people 

and the right of the people, the right of David 

Trotti and any other citizen who's qualified to run 

for that seat, to be disenfranchised because Judge 

Foster takes one piece of paper and six lines and 

says, Governor, I got senility. I'm going to 

basically resign at the end of my term because I 

can't run again. 

They want you to believe that solely by taking 

this piece of paper and putting it in the mailbox 

says, all of a sudden, 15 or 16 seats up. The 

question they shouldn't be asking is why didn't he 

run for the 15 or 16. The question they have to 

answer is, why isn't there one more? That's the 

problem. 

And the problem is simple, from Spector and 

coming forward, and you saw in your analysis the 

same -- the same problem. This is manipulation of 

the system. 

David Trotti, as he was questioned, he 
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answered the question why Judge Foster did it. But 

my point to you is, we don't even need that. It's 

this. Sir, Blackstone said some time ago there's 

hardly an evil of the law for which there is no 

remedy. For the judiciary, we can go down the 

judicial canons and everything else. The people of 

this state look to us to enforce the laws. How is 

it, Judge, that they can look to us from the 

Governor's Office down to promote fairness, 

impartiality when it comes to the election of one 

of their own seats, someone can drop a piece of 

paper in the mail, knowingly manipulate the system, 

take an election away and give it to the Governor 

for an appointment? There's hardly an evil in the 

law for which there is no remedy. English -- from 

Blackstone from the English Common Law. How can 

that be? 

There's only one way it can be, because it 

certainly isn't -- if you look at the Supreme Court 

in Pincket, they're making clear to this Court, 

without exception. Look, she goes on to say, 

Justice Pariente in this case, a well-respected 

long-serving judge decided that he wanted to have 

his seat go by an appointment rather than by an 

election. That may be, but she goes on to say, 
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Although individual judges may prefer the merits 

election system rather than contested elections, no 

individual judge should be able to circumvent the 

intended provisions of the Florida Constitution, 

the state of election of the county and circuit 

judges because it shall be preserved, see Article 

V, l0{b) (1), section one and two, Florida 

Constitution. 

At the end of our jury trials, and I 1 m sure 

you have charged this quite a bit in your judicial 

history, we say to the jury, what, we get a 

criminal case, we give them the jury instruction 

and we say basically whether or not we like what 

you like what I just read, none of us is above the 

law. We 1 ve been following this tradition for 200 

years and we•re instructing this jury that they 

take part in that same noble tradition of 200 years 

that none of us is above the law and we are here to 

follow this law as this law was written. The 

constitution has spoken. 

Why David has to be here a third time, in part 

you can say because there was a problem with 

mandamus. But procedural niceties aside, one issue 

that•s never going to change is that in these 

United States we started out with the simple 
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proposition, one person, one vote. We take things 

and we want to have the right to be heard, from 

jurors being able to decide, and we fought for that 

right. 

It 1 s interesting, as you look through the 

constitution, how often the amendments had to be 

there to either give people the right to vote, 

sustain the right to vote, or eliminate things that 

kept people -- all the little we•ve seen over the 

years -- from poll taxes and everything else, for 

someone to get to that ballot box. Isn•t it 

something that a judicial officer can take a piece 

of paper, mail it to the Governor, oh, a month or 

so before an election when he 1 s termed out and he 

can•t run for that seat anymore, knowing that in 

his mind, that by sending that letter in, all those 

people that he says he served with great honor will 

now be disenfranchised from the right to vote for 

the person to replace him. 

I would submit to this Court, if that is 

acceptable to this Court, based on the 

recommendation of the Governor, sign the order 

accordingly. But I suggest to this Court that 

you•ve gotten guidance from the Florida Supreme 

Court, who says we see what•s going on down there, 
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there's no other way to read those opinions, 

separate concurring opinions. We see what's going 

on down there. We know what's being done. 

But they did say, essentially -- I think it's 

a fair read -- if we had the ball, this wouldn't be 

going on. However, it's down there and we're 

without the procedural basis under mandamus to 

enter the ruling that we want to enter, but we're 

stuck with it as it was presented to us. You're 

not. It didn't come to you on mandamus, which is 

the wrong remedy over and over and over. 

This case, Your Honor, came before you on a 

dee action, which at some point you'll have the 

opportunity to consider it on its merits. Today 

the issue is, does he have a strong likelihood of 

success of the merits? I suggest to you he does. 

The other factors of the injunctive relief, which 

we plead, supported by affidavit and the testimony, 

they all say this, though we have a disagreement, I 

don't think the constitution has a disagreement. 

So we will resolve what the constitution ultimately 

says. 

In the meantime, what we're asking you to do 

is to ensure that Mr. David Trotti is not left 

without an adequate remedy of law. You shut down 
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the process, does nothing to them because the seat 

from when Judge Foster would have his last day and 

when the person would begin would be in January. 

So here's what you have not to worry about, 

you have a docket, it's well attended by a very 

senior and a very good judge. You have ample time. 

How much time? Well, the framework, even for the 

JNC, says they have up to 120 days essentially to 

produce -- to provide a name to the judge for 

appointment and the appointment process to go. One 

hundred twenty days. There is plenty of time for 

this Court to consider the issue. 

But in the meantime we have reached out to the 

chair and asked them to cease and desist. He just 

forwarded it up the chain to the Governor's Office 

and I guess we got our answer. The answer is they 

want to steam ahead and fill the seat. And by 

filling the seat, it creates at least this problem. 

I don't know if it necessarily forecloses the 

result and him being appointed -- I mean, him being 

ultimately named the official, the judicial office 

to fill the position. 

I do know this, before we get into issues that 

we shouldn't need to worry about or tell him that 

there is an evil for which there is no remedy at 
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law, we need the Court's assistance. It does no 

harm to them and it preserves -- it will ultimately 

preserve the right for Mr. David Trotti to proceed 

to finally get an answer to this question so the 

citizens of this state will have in their interest 

this issue resolved so we can finally get to 

back to the ballot box and let people run as they 

should run. Because that's what the state of 

Florida and its citizens have said. 

So, the relief that we're requesting is well 

within this Court's jurisdiction. It is reasonable 

under the circumstances. We've reached out trying 

to resolve this without involving this Court's 

attention to resolve the matter, but at this point, 

the only way it is going to be get resolved, we 

need to hear have the merits of the case 

resolved, but we also need you to enjoin them so 

they don't fill the position. Then all of this may 

be moot. 

I appreciate your time today in getting us in. 

But I do request, if the Court has any further 

either questions or wants supplemental briefing, we 

would be glad to provide that to the Court 

forthwith. 

THE COURT: Okay. Mr. Nordby, Mr. Fugett. 
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MR. NORDBY: Thank you, Your Honor. I do 

appreciate you getting us in quickly on this 

matter. 

Mr. Trotti•s counsel ranged a bit far afield, 

I think, in what he thinks might be fair and poll 

taxes and all other things. I want to focus on the 

legal question that I submit is before you today, 

Your Honor. 

The plaintiff is asking this Court to commit 

reversible error by disregarding controlling 

precedent from the First District Court of Appeal. 

What's even more remarkable here, the case he's 

asking you to disregard is a case he himself filed 

and lost four years ago when he made the same 

arguments, first to Judge Reynolds in this 

courthouse, and then to the First District Court of 

Appeal. There's no legal basis for injunctive 

relief or ultimately merits relief in this case. 

So what's the law here? The general principle 

under the constitution is that a vacancy on -- in a 

circuit court position is filled by gubernatorial 

appointment. Article V, section llB says vacancies 

on the circuit court are filled by gubernatorial 

appointment as a general principle. 

The second principle of law is when a 
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resignation is effective at a later date is 

received and accepted by the Governor, the vacancy 

occurs and actuates the process to fill the vacancy 

by appointment at the time the vacancy -- the 

letter of resignation is accepted. That•s from the 

1992 advisory opinion to the Governor by the 

Florida Supreme Court. 

That was the case in which a retiring judge 

submitted a letter of resignation before a 

candidate qualifying period effective at a time in 

the future after the candidate qualifying period, 

other people were always trying to run for that 

office, and the judge -- the governor at the time, 

Governor Chiles, wrote to the Supreme Court for an 

advisory opinion. 

He said, Supreme Court, I 1 m in doubt as to 

what I should do here. There's a qualifying period 

coming up, a judge has resigned before the 

qualifying period to be effective after the 

qualifying period. What happens? And the Supreme 

Court in that case said, the resignation's been 

accepted, the vacancy occurs and start the JNC 

process to fill that vacancy by appointment. 

The only exception -- this is the third 

principle of law that I would submit is relevant 
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here. The only exception to the appointment power 

is when the vacancy occurs, the vacancy occurs 

after the beginning of the candidate qualifying 

period. And in the 2000s, going from the 2002 

opinion all the way to 2010, there were a series of 

advisory opinions by the Supreme Court on that 

issue, when the elections process begins, such that 

the position of a retiring or resigning judge is 

filled by election rather than the rule, which is 

by appointment when there's a vacancy. 

And what the Court ultimately settled on in a 

2008 advisory opinion is -- it's at 983 So.2d 

528 -- is you look at the beginning of the 

candidate qualifying week. That's when the 

election process begins. If the vacancy occurs 

before qualifying week, if it's tendered and 

accepted before then, that spot is filled by 

gubernatorial appointment. 

THE COURT: No matter what? 

MR. NORDBY: Yes. If it's filled after that, 

if a vacancy occurs for any purpose after the 

beginning of qualifying week, then that spot is 

filled by election. 

THE COURT: Let's say Judge Foster, let's say 

his term expired January 6th and Judge Foster put 
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in his letter that my resignation will be effective 

at noon on January 5th, would that be filled by 

appointment? 

MR. NORDBY: It would be filled by 

appointment, Your Honor. 

THE COURT: Even though the vacancy would be 

there for 12 hours? 

MR. NORDBY: Yes, Your Honor. There•s no 

basis in any of the case law for distinguishing 

between vacancies of different periods. And, in 

fact, that•s precisely what the Supreme Court said 

in the 2008 advisory opinion is we•re establishing 

a bright line rule so that we don•t have to 

litigate every single election cycle whether the 

vacancy of 12 hours would be enough, whether a 

vacancy of five days would be enough, whether a 

vacancy of a month or two would be enough. We 1 re 

not going to draw those lines because the 

constitution doesn•t draw those lines. 

THE COURT: You 1 ll agree, though, Mr. Nordby, 

that that leaves a whole lot of room for 

manipulation by judges? 

MR. NORDBY: Your Honor, I would disagree with 

it to -- to the extent 

THE COURT: In Pincket, the judge actually 
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said, you know, I like appointment better than I 

like elections and therefore I'm giving you this 

letter so you can appoint my successor. 

MR. NORDBY: Your Honor, judges, as other 

elected officials do, have that opportunity. And 

I'm not aware of any argument from Mr. Trotti that 

would be to the contrary if in this case if Judge 

Foster had resigned five months before the end of 

his term. I think under their constitutional 

balancing, this subjective approach, they may say 

that that seat should be filled by appointment, but 

not a five-day one. The constitution doesn't draw 

those distinctions, though, Your Honor, between a 

12-hour vacancy and a five-month vacancy and a 

five-day vacancy. 

And that's what the Supreme Court in the 2008 

advisory opinion said, we're establishing a bright 

line rule. That was the case in which Judge Tim 

Hartley from this court was involuntarily retired 

during qualifying week. So before the 2008 

opinion, they had addressed in the 1992 opinion 

what happens if someone resigns before qualifying 

week but effective after. And they say that's 

gubernatorial appointment. 

In the other cases they've said, what happens 
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if someone resigns after qualifying week has 

happened? And they said, well, if someone resigns 

after qualifying week has happened, well, then the 

election process continues because of some concern 

that, for example -- and I think Judge -- one of 

the judges in the earlier -- in the 1998 advisory 

opinion said, what if an incumbent judge is running 

for reelection, loses the election and chooses to 

resign in December? Surely that doesn't go to 

appointment. And that makes sense as a matter of 

the constitutional provisions and trying to read 

them in pari materia. 

Well, what the Court said in 2008 in that 

advisory opinion is if someone resigns before the 

start of candidate qualifying, that process is 

filled by appointment. If someone resigns after 

the beginning of candidate qualifying, that 

position is filled through the elections process. 

And we heard testimony from Mr. Trotti, we have 

several exhibits presented to Your Honor, that I 

don't know that any of the material facts are 

really in dispute here. Judge Foster submitted his 

resignation, it was tendered and accepted by the 

Governor before the start of candidate qualifying 

week. I don't believe that factor is in dispute at 
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all. 

And the Governor convened JNC. Mr. Trotti 

testified that he was aware that the JNC had been 

convened before he drove over to Tallahassee to 

file his paperwork. Qualifying week started April 

30th, and it ended at the end of that week at noon 

on Friday. The Governor notified the Department of 

State that the vacancy would be filled by 

appointment and convened the JNC to start that 

process. 

So I think the only real issue here, Your 

Honor, is the issue of law. We heard a lot from 

Mr. Trotti•s counsel about Spector and what Spector 

says and whether Spector is consistent with the 

constitution. Your Honor, the First District 

addressed Spector in Trotti one, in the case that 

Mr. Trotti filed four years ago. And it 

distinguished that case. 

And, Your Honor, there•s been no basis 

presented for Your Honor to disregard the exact 

legal arguments that are being made to you as to 

whether Mr. Trotti has a likelihood of success in 

this case from when those same arguments were 

presented first to Judge Reynolds and then to the 

First District Court of Appeal. 

ACCURATE STENOTYPE REPORTERS, INC. 

0 



64

129

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: They say it makes a difference 

that that was mandamus and this is a declaratory 

judgment request for injunction. 

MR. NORDBY: Your Honor, I don't think that is 

a distinction -- the procedural vehicle is a 

distinction that makes a difference in this case. 

Sometimes it could be, I'll concede that, but here 

I don't think it does. And I'd ask you to look 

again at Trotti itself. The First District Court 

of Appeal there said that the appellant failed to 

show that the secretary had a clear legal duty to 

accept his qualifying papers as the law is clear 

that the vacancy created by Judge Moran's 

resignation must be filled by appointment. 

So, Trotti -- the First District's position in 

Trotti wasn't simply saying, well, there's not a 

clear legal right. You're trying to establish new 

law here. They say what the clear law is. They 

say what the clear law is right in the opinion 

itself on page 643. The law is clear that the 

vacancy created by Judge Moran's resignation, in 

that case, must be filled by appointment. And then 

Judge Roberts• opinion goes on to explain exactly 

why that is. And it's citing the same cases of 

course that we've cited in our response, the entire 
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history of the Supreme Court's advisory opinions 

and the language of the constitution itself that 

provides for when appointment is the method for 

filling vacancies and when election is the method 

for filling vacancies. 

And the First District rejected the arguments 

again as to whether -- that the Court should look 

at how long the vacancy's going to be, going to 

Your Honor's question. The First District rejected 

the appellant's arguments inviting an analysis of 

the reasonableness of the vacancy. In other words, 

whether 12 hours would be enough or five days or 

five months. 

As pointed out by the Secretary, that analysis 

would be, quote, would be "arbitrary and cannot 

constitute a duty that can be compelled by 

mandamus, 11 and we'd submit it's the same thing in a 

declaratory judgment action. There's no basis in 

the constitution. There's nothing anywhere in 

article V that would distinguish between a vacancy 

that would occur for a week or a vacancy that would 

occur for a couple of months. 

What is in the constitution is in article V, 

section 11 B, a provision that says a vacancy in 

the circuit court is filled by appointment. And 
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cases from the Supreme Court, including the 2008 

advisory opinion, that spell out when the only 

exception to that principle exists, when the 

vacancy occurs after the beginning of the candidate 

qualifying period. 

So the First District distinguished Spector. 

Spector was a case in which there would be no 

vacancy at all. Judge Ehrlich was resigning, Judge 

Ervin in that case was -- Justice Ervin was 

resigning and he was not -- there would be no 

vacancy. He said, I'm going to be leaving when my 

term is up. Here, there would be a vacancy. 

There's no dispute about that. It would be a 

relatively short vacancy, but the constitution 

doesn't distinguish between short and long 

vacancies. 

In Spector, there was no vacancy and the First 

District in Pincket one -- Mr. Pincket is a 

attorney in the Tenth Judicial Circuit, who, like 

Mr. Trotti, has tried a few different times over 

the years to sue for an election. In that case, in 

Pincket one, they identified that Spector was a 

case where there's no vacancy. Here, in Trotti 

one, they've identified two. That Spector•s a case 

in which there's no vacancy, here there is a 
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vacancy. 

As to Pincket two, the Supreme Court•s case 

from 2016, we•ve identified it, and I don•t think 

that the plaintiff disagrees, that the concurring 

opinion and the concurring end result opinion in 

that case are the purest form of dicta. They•re 

dicta in a concurring opinion, in an unpublished 

concurring opinion, and we•ve cited the case law 

from the district courts of appeal that there•s no 

basis to rely on dicta in an unpublished opinion as 

precedent that would overrule the clear teaching of 

Trotti one. 

So, Your Honor, we think that there•s -- and 

we would submit to you that there is no clear legal 

right that Mr. Trotti has to have this office 

filled by election such that injunctive relief 

would be proper. In fact, quite to the contrary, 

the clear law in this, based on the text of the 

constitution, based on the Supreme Court•s advisory 

opinions, and, most significantly, based on the 

First District Court of Appeal from Mr. Trotti•s 

case four years ago, is that this is a seat to be 

filled by gubernatorial appointment. 

Your Honor, we•ve also identified some 

concerns with Mr. Trotti•s argument that the public 
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interest supports injunctive relief here. The 

public interest here would not support injunctive 

relief. The plaintiff's approach to this sort of 

thing would encourage case-by-case fact-specific 

litigation every single election cycle. They've 

asked Your Honor to employ constitutional balancing 

and look at the reasonableness of the vacancy and 

whether state business would be impeded. That's 

simply not the analysis that this Supreme Court has 

gone through. 

I'll refer back again to the 2008 opinion when 

Judge Harley was involuntarily retired during the 

candidate qualifying period. In that case, there 

was an actual physical vacancy from the qualifying 

period all the way through the end of the year. 

When that seat was filled by election, I think 

Judge Nina Ashenafi Richardson was elected to that 

seat. And there was a physical vacancy during that 

entire period. 

And the Court didn't try to balance the 

business of the state to see whether appointment or 

election would be proper. It drew a bright line 

rule and said the vacancy occurred after qualifying 

began and therefore it's filled by gubernatorial 

appointment. 
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Your Honor, since the time we filed our 

response, we've become aware that the plaintiff has 

filed for injunctive relief in Jacksonville against 

the Judicial Nominating Commission. And that, too, 

I think would weigh against the public interest in 

an injunction in this case. Your Honor, if the JNC 

is soliciting applications for gubernatorial 

appointment, we don't need confusion for potential 

applicants to the JNC about what the process would 

be here, whether it be filled by election or 

appointment. This is a seat that should be filled 

by gubernatorial appointment under controlling 

precedent from the First District Court of Appeal. 

We do think that this case can be resolved on 

the merits in fairly short order. We've already, I 

think, briefed a good deal of the merits here in 

this injunction stage. So we're not opposed to 

resolving this on a fairly expedited basis on the 

merits, but there's no basis for injunctive relief 

here we would submit under the language of the 

constitution and under the controlling precedent 

here. 

Unless you have questions, we'd rest on that. 

THE COURT: No, sir. 

MR. JAMES: Briefly rebut that, Your Honor? 
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THE COURT: Well, I'm going to grant the 

injunction, and let me tell you the -- in swnmary 

the basis for that. Because both of you, both 

sides have done an excellent job of briefing the 

issues. 

I do think I'm controlled by the Supreme 

Court's June 2016 opinion in the Pincket case. I 

know that was an unpublished opinion, but I don't 

think that matters as far as my job is concerned. 

It's the Florida Supreme Court dealing with a 

mandamus case. And in that case, all seven of the 

justices agreed that mandamus was not appropriate. 

But the language of four of the justices made it 

clear that they believe Trotti, as I interpret it, 

was wrongly decided, that they believe Trotti was 

wrongly decided, and that they believe Spector 

should control in a case like this. 

And they use a lot of language. Justice 

Pariente in her concurring opinion in which Quince 

and Perry concurred and Justice Lewis in his 

concurring opinion used a lot of words that I 

believe reflect what we as judges are supposed to 

be doing. 

As y'all all know, we're all governed by the 

United States• and Florida's constitutions, and 

ACCURATE STENOTYPE REPORTERS, INC. 

0 



71

136

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that governs everybody, all three branches, all 

that, and we all have to do -- everything we have 

to do has got to be in accordance with the United 

States and the Florida constitutions. 

And those opinions -- the language used in the 

Pincket case talks about whether a decision is 

faithful to the true purpose of the Florida 

Constitution and the voters• preference for 

election of their circuit and county judges. They 

talk about whether a particular way of making sure 

a vacancy is filled, whether it's through 

appointment or through election, is consistent with 

the intent of our constitution. They talk about 

whether what we're doing closely adheres to the 

letter and spirit of the constitution and language 

like that. 

And, as I interpret our constitution, I think 

it clearly says that we're going to elect our 

circuit and county judges. And there is language 

certainly that talks about what we do in the event 

of a vacancy. By I just want to make it real clear 

to everybody that, in granting this injunction, I'm 

doing it because of the way I read Pincket. 

And I do treat what the four justices that 

wrote the concurring opinions, that they're all 
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sending a clear message to a judge that may hear 

that in the future, if you're hearing this on a 

declaratory judgment case, out of which -- been an 

injunction, then here's the clear guidance we want 

to give you as to that. 

Based upon that language, I find that there is 

a likelihood of success on the merits on the part 

of Mr. Trotti and that he does have a clear right 

to the relief requested under the language of that 

order. And I do believe it's in the public's 

interest that this injunction be granted, because 

the constitution clearly provides that the public 

desires to elect its circuit and county judges and 

there wouldn't be an adequate remedy of law if we 

went forward with the JNC process on this and 

allowed that to go through. 

So, I'm going to grant the injunction. 

Counsel for the petitioner, I want you to 

draft an order to that effect. Get that -- run 

that by counsel for the respondents. And I know 

y'all disagree with the result, but I believe 

that's the right result under the law, the present 

state of law. And if you can't get me an agreed 

order, get me an order that's as close to being 

agreed as possible, put that in Word format and 
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I'll adjust it accordingly on that. 

MR. SLAMA: Your Honor, just one question. Is 

it effective when the order is signed or is it 

effective as of today? 

THE COURT: I want it to go ahead and be 

effective immediately, because everything needs to 

stop right now on the way I read the law. 

MR. SLAMA: Yes, sir. 

THE COURT: Okay. Court's adjourned. 

{Hearing adjourned at 2:53 p.m.) 

* * * 
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CERTIFICATE OF REPORTER 

STATE OF FLORIDA: 

COUNTY OF LEON: 

I, TRACY L. BROWN, court reporter and Notary 

Public do hereby certify that the foregoing proceedings 

were taken before me at the time and place therein 

designated, and that the foregoing pages numbered 1 through 

74 are a true and correct record of the aforesaid 

proceedings. 

I further certify that I am not a relative, 

employee, attorney or counsel of any of the parties, nor am 

I a relative or employee of any of the parties• attorney or 

counsel connected with the action, nor am I financially 

interested in the foregoing action. 

DATED THIS 23rd day of May, 2018. 

TRACY L. BROWN 
2894-A Remington Green Lane 
Tallahassee, FL 32308 
(850) 878-2221 
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Filing# 72369078 E-Filed 05/18/2018 02:25:41 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

DAVID P. TROTTI, an individual, 

Plaintiff, 

vs. 

RICK SCOTT, Governor of the State of Florida, 
in his official capacity; 
KEN DETZNER, Secretary of the State of Florida, 
in his official capacity. 

Defendants. 

I 

Case No.: 37-2018-CA-1039 
Civil Division 

DEFENDANTS' NOTICE OF SUPPLEMENTAL AUTHORITY AND 
REQUEST FOR JUDICIAL NOTICE 

Florida Governor Rick Scott and Florida Secretary of State Ken Detzner hereby request 

that this Court take judicial notice of the attached order in Trotti v. Kilbane et al., Case No. 16-

2018-CA-3060 (Fla. Cir. Ct. May 17, 2018), which was issued after the conclusion of briefing on 

the Plaintiffs Motion for Injunctive Relief in this case. 

The "Order Denying Petition for Injunctive Relief' issued by Fourth Circuit Judge 

Waddell Wallace, III, may assist the Court as it addresses the same question presented in this 

case: whether this Court is bound to follow the First District's precedent in Trotti v. Detzner, 147 

So. 3d 641 (Fla. 1st DCA 2014), or the concurring opinions by Justices Pariente and Lewis in the 

unpublished order in Pincket v. Detzner, 2016 WL 3127704 (Fla. June 3, 2016). See Order at pp. 

3-4. 
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Respectfully submitted, 

Isl Daniel E. Nordby 
DANIELE. NORDBY (FBN 14588) 
General Counsel 
MEREDITH L. SASSO (FBN 58189) 
Chief Deputy General Counsel 
EXECUTIVE OFFICE OF THE GOVERNOR 
The Capitol, PL-05 
Tallahassee, Florida 32399-0001 
(850) 717-9310 
Daniel.N ordby@eog.myflorida.com 
Meredith.Sasso@eog.myflorida.com 

Counsel for Governor Scott 

Isl David A. Fugett 
DAVID A. FUGETT (FBN 835935) 
General Counsel 
JESSE DYER (FBN 0114593) 
Assistant General Counsel 
FLORIDA DEPARTMENT OF STATE 
R.A. Gray Building, Suite 100 
500 South Bronaugh Street 
Tallahassee, Florida 32399-0250 
Phone: (850) 245-6536 
Fax: (850) 245-6127 
david.fugett@dos.myflorida.com 
jesse.dyer@dos.myflorida.com 

Counsel for the Florida Secreta,y of 
State 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on May 18, 2018, a true copy of this motion has been filed 

electronically with the Clerk of Court through the Florida Courts eFiling Portal, which serves a 

copy via email to the following counsel of record: 

Nick James 
2980 Hartley Road 
Jacksonville, Florida 32257 
nick@nickjameslaw.com 

Robert Slama 
6817 Southpoint Parkway, Suite 2504 
Jacksonville, Florida 32216 
support@RobertJSlamaPA.com 

David Trotti 
1542 Glengarry Road 
Jacksonville, Florida 32207 
david@dptrottilaw.com 

Isl Daniel E. Nordby 
Attorney 
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Filing# 72299033 E-Filed 05/17/2018 01:43:06 PM 

DAVID P. TROTTI, 
Plaintiff: 

V. 

PATRICK J. KILBANE, JR, 
in his official capacity as chair of the 
Judicial Nominating Commission for 
The Fourth Judicial Circuit of Florida, 
and THE JUDICIAL NOtvHNA TING 
COMivUSSION for the FOURTH 
JUDICIAL CIRCUIT OF FLORIDA, 

Defendants. 
/ ---------------

fN THE CIRCUIT COURT, 
FOURTH JUDICIAL CIRCUIT, IN 
AND FOR DUVAL COUNTY, 
FLORIDA 

CASE NO.: 16-2018-CA-003060 

DIVISION: CV-A 

ORDER DENYING PETITION FOR IN.JUNCTIVE RELIEF 

This case is before the Court on Petitioner's "Verified Petition for Ex Parte 

Injunctive Relief Pursuant to Rule 1.610 or for an Expedited Injunction Hearingt 

filed on !vfay 10, 2018. 

Petitioner, David P. Trotti, seeks an injunction enJommg the Judicial 

Nominating Commission from accepting applications, intervievving candidates, and 

selecting or submitting to the Governor the names of la\vyers for appointment to a 

judicial seat, Group Six~ in the Fourth Judicial Circuit Court created by the 
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impending retirement of Judge Robert Foster. Petitioner has also filed a cornplaint 

in the Second Judicial Circuit, seeking a judgment declaring that the vacancy 

created by Judge Foster's letter of resignation must be filled by election and not a 

gubernatorial appointment. 

To obtain a temporary injunction, the movant must establish: ( l) a 

substantial likelihood of success on the merits, (2) a lack of an adequate remedy at 

lavv, (3) the likelihood of irreparable hann absent the entry of an injunction, and ( 4) 

that injunctive relief will serve the public interest State, Dep't of Health v. 

Bavfront HMA 1v1ed. Ctr., 236 So. 3d 466, 472 (Fla. 1st DCA 2018) (citations 

omitted). 

This Cou11 finds that Petitioner is not entitled to injunctive relief because he 

has failed to demonstrate that he is likely to prevail on the merits of his Leon 

County case. In Trotti v. Detzner, 147 So. 3d 641, 645 (Fla. 1st DCA 2014}, 

Petitioner sought a sought a writ of mandamus compelling Florida's Secretary of 

State to accept his qualifying papers for the election to fill a judicial seat, Group 

12, in the Fourth Judicial Circuit Court. In denying his petition, the First District 

held: 

Here, the vacancy created by Judge J\1oran's resignation 

occurred before the qualifying period, and a physical vacancy \Vill 

occur during his term such that the vacancy must be filled by 

gubernatorial appointment \Vhile the dissent may esche\v a bright

line test, we cannot engage in a determination of what does or does 

not constitute an unreasonable vacancy wan-anting an appointrnent. If 

2 
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we ,vere to interpret the case law the dissent suggests and find that an 

election was required here when the election process had not yet 

begun, ,ve would be nullifying the Governor's power of appointment 

in Article V, section I 1 (b ), of the Constitution in post-election process 

resignations and pre-election process resignations. 

The circuit court appropriately denied the petition for v,rrit of 

mandamus because there is no dear right to qualify for candidacy for 

a seat that is required to be filled by gubernatorial appointment. 

Id. at 645. 

Judge Foster has announced his resignation in a letter to the Governor with 

an effective date of December 31~ 2018. The judge's term of office ends at 

midnight January 7, 2019, Therefore, a vacancy \ViH exist between Judge Foster's 

date of resignation and the commencement of the term of his successor. This Court 

can find no meaningful difference betvveen the vacancy created by Judge ivforan 's 

resignation and the vacancy created by Judge Foster's. According to the First 

District's decision in Trotti, the vacancy must be filled by gubernatorial 
.;:..;..,;c..=.:;:, ., ... ~ 

appointment. 

This Court has considered Judge Padovano's dissent in Trotti as wen as the 

concurring opinions of Justices Pariente and Lewis in Pincket v. Detzner, 2016 VlL 

3127704, (Fla. June 3, 2016); Lambert v. Scott, 2016 WL 3128286; (Fla. June 3~ 

2016); and Bovie v. Detzner, 2016 WL 3128392, (Fla. June 3, 2016). Were this 

Court vvriting on a blank slate, the justices' concurrences and particularly Judge 

Padovano's dissent in Trotti may be persuasive. However, this Court cannot 

3 
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ignore the binding precedent of the First District's decision. Miller v. State, 980 

So. 2d l 092, 1094 (Fla. 2d DCA 2008) ('"\Ve instruct the trial court that concurring 

opinions are not considered precedent , ... And, because the district courts of 

appeal in Florida are intended to be courts of final appellate jurisdiction, the 

opinion of a district court is binding on all trial courts in the State." (citations 

omitted)). The same is true for the circuit judge currently presiding over 

Petitioner's case in Leon County. State v. Haves, 333 So. 2d 51, 53 (Fla. 4th DCA 

1976) ("[I]f the district court of the district in which the trial court is located has 

decided the issue, the trial court is bound to folkw,1 it" (citations omitted)). 

Because Petitioner cannot demonstrate that he is likely to succeed on the merits of 

his claim, Petitioner is not entitled to the requested injunctive relief. 

Accordingly\ it is 

ORDERED that Petitioner's "Verified Petition for Ex Parte Injunctive 

Relief Pursuant to Rule 1.610 or for an Expedited Injunction Hearingt filed on 

l\1av 10, 20 l 8, is DENIED . ., 

·'4th 
DONE in Jacksonville, Duval County, Florida on May I I , 2018. 

Copies to: 

4 
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Nick James, Esquire 
2980 Hartley Rd. 
Jacksonville, FL 32257 
pjck(@nickl ameslaw .com 

Robert J. Slama, Esquire 
68 l 7 Southpoint Pkwy, Ste 2504 
supgort@RobertJSlamaPA.com 

David P. Trotti. Esq. 
1542 Glengarry Rd. 
Jacksonville, FL 32207 
david@~dptrottilaw.com 

Patrick J. Kilbane Jr. 
1540 The Greens \Vay 
Jacksonville Beach, FL 32250-2448 
pkilbane@ullmannbrown.com 

Case No.: 16-2018-CA-0030601:Jms 
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Filing# 73144493 E-Filed 06/06/2018 10:09:44 AM 

DAVID P. TROTTI, an individual, 

Plaintiff, 

vs. 

RICK SCOTT, Governor of the State of Florida, 
in his official capacity; 
KEN DETZNER, Secretary of the State of Florida, 
in his official capacity, 

Defendant( s ). 

IN THE CIRCUIT COURT FOR THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR LEON COUNTY, FLORIDA 

CASE NO.: 37-2018-CA-1039 
CIVIL DIVISION: 

---------------------'' 
ORDER GRANTING PLAINTIFF'S 

MOTION FOR INJUNCTIVE RELIEF 

An expedited hearing was held in this case on May 16, 2018 on Plaintiffs Verified 

Motion for Injunctive Relief. AH parties were present and/or represented by counsel at the 

hearing. After a review of all matters of record, argument of counsel, and the law, the court at 

the hearing granted the requested injunctive relief, effective May 16, the date of the hearing. 

Plaintiff, David P. Trotti, filed a complaint for declaratory relief on May 7, 2018. He 

also filed a motion for injunctive relief in order to enjoin Governor Rick Scott and Ken Detzner, 

Secretary of State, from proceeding with the Judicial Nominating Commission and appointment 

process for filling the judicial vacancy due to the retirement of Judge Robert Foster. 1 

Plaintiff sought this injunctive and declaratory relief to determine his right as a candidate 

to have Judge Foster's seat filled by the election process for which Plaintiff qualified. 

Plaintiff proved the requisite elements: 

"To obtain a temporary injunction, the movant must establish: ( 1) a substantial 
likelihood of success on the merits, (2) a lack of an adequate remedy at law, (3) 

1 Judge Robert Foster, Circuit Court Judge, is a distinguished judicial officer from the 4th Judicial District in Nassau County. 
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the likelihood of irreparable harm absent the entry of an injunction, and (4) that injunctive relief will serve the public interest. State, Dep1t of Health v. Bayfront IIMA Med. Ctr., 236 So. 3d 466,472 (Fla. 1st DCA 2018) (citations omitted)." 
Plaintiff requested the court to: a) enjoin the Governor from appointing a lawyer to fill 

the Judicial Seat, Group 6, in the Fourth Judicial Circuit Court; b) enjoin the Secretary of State 

from removing the Plaintiff from the August 28, 2018 election ballot; and c) grant such other 

relief as the court shall deem necessary or appropriate. For the reasons set forth at the hearing 

and in this order, the court granted the iajunction. 

On April 2, 2018, Judge Foster wrote a letter to Governor Scott (received on April 10, 

2018) stating he was resigning his office, with an effective date of December 31, 2018. He 

stated in the letter that he was resigning as he reached his "constitutional senility." The physical 

vacancy between the effective date ofresignation and the end of his term, January 7, 2019 is four 

business days. Privately, he communicated to Plaintiff his intention to have the seat appointed 

by the Governor, as testified to by Plaintiff and not refuted by Defendants. 

On April 23, 2018, Governor Scott convened the Fourth Judicial Circuit's JNC to seek 

qualified applicants for consideration for appointment. The application deadline was May 23, 

2018 and interviews were scheduled for June 11, 2018. The Governor would then have up to 

sixty-days after the nominations were certified to him to make the appointment pursuant to the 

Constitution. 

Following the JNC commencing recruitment for applicants, Plaintiff submitted the 

required documentation and paid the necessary filing fee during the 2018 statutory qualifying 

period, which commenced at noon April 30, 2018 and concluded at noon, May 4, 2018, to be a 

qualified candidate for the Judicial Seat, Group 6, in the Fourth Judicial Circuit. Plaintiff was 

listed as a qualified candidate on the website for the Florida Division of Elections. 

2 
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Plaintiff was later removed from the website as a qualified candidate. The reason for that 

removal was set forth in the affidavit of Kristi Willis, Chief of the Bureau of Elections Records 

for the State of Florida. She stated she removed Plaintiff as a qualified candidate because he was 

qualified by mistake. She had received an email from the Governor's office earlier stating Judge 

Foster's seat would be filled by appointment. 

The vacancy was created upon the submission of the Judge's resignation letter on April 2, 

2018 and has an effective date of December 31, 2018. This elective process commenced at noon 

April 30, 2018 and will conclude when a candidate is elected either in the primary election in 

August 2018, or the November 8, 2018 general election if a run-off is required. Judge Foster 

was not eligible to run for re-election as he reached the age for mandatory retirement pursuant to 

Article V, Section 8 and therefore, no notice of resignation was required.2 

The Florida Supreme Court in Spector v. Glisson, 305 So.2d 777 (Fla. 1974), set forth the 

analysis for determining whether a judicial vacancy should be filled by an election or by an 

appointment and is controlling here. In that case, a Supreme Court Justice submitted his 

resignation letter in February 1974 with a future effective date of January 1975. The resignation 

letter was submitted prior to the qualifying period and the effective date occurred after the 

election in September 1974. There was an intervening election and no interim vacancy created 

between the submission of the letter of resignation and the intervening election. However, due to 

the term of office at that time, there was a two-year vacancy created between the effective date of 

his resignation and the end of his term. The Supreme Court made it clear in that case that 

whenever reasonably possible the Florida voters should be allowed to elect their elective officers. 

2 The reasons for tendering the resignation was uncontroverted at hearing, and Judge Foster sought to have this seat filled by appointment instead of an election. 

3 
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This is consistent with the serious treatment accorded the elective process in this 

democracy nation of the people. We have historically, since the earliest days of our Statehood 

resolved as the public policy of this State that interpretations of the Constitution should always 

be resolved in favor of retention in the people of the power and opportunity to select officials of 

the people's choice, and that vacancies in elective offices should be filled by the people at the 

earliest practical date. 

The creation of an artificial appointment is precisely what has occurred here. Judge 

Foster was unable to qualify for this judicial seat due to his age and mandatory retirement, 

therefore not eligible, and though unable to serve another term was able to complete his term. 

His Jetter of resignation provided the date of his resignation effective December 31, 2018 and the 

rationale for the end of his tenure. The qualifying period began at noon April 30, 2018, after he 

tendered his resignation in early April 2018, and the election process would be completed by the 

November 2018 general election (if there were other qualified candidates), which is prior to the 

effective date of his resignation (December 31, 2018). Through unrefuted testimony of 

Plaintiff, Judge Foster explained his rationale to Plaintiff that he was going to manipulate his 

resignation so that his seat would be filled by gubernatorial appointment. His letter to the 

Governor, while notifying him of his resignation was also notifying him that he was unable to 

qualify as he reached the age of "constitutional senility." The letter's intent was to create an 

artificial appointment which is in violation of the Constitutionally required elective process set 

forth in Spector. 

Again, the judicial election machinery commenced at noon on April 30, 2018. The 

primary election on August 28, 2018 is available subsequent to the resignation letter of April 

2018 and will be concluded before the effective date of Judge Foster's resignation. There is no 

4 
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emergency or public business requiring an appointment. Because Judge Foster's tenure will 

continue until the effective date of December 31, 2018, just four business days prior to the end of 

his tenn under his unconditional mandatory resignation, the actual vacancy is minimal. 

Defendants assert that the trial court is bound by the precedent in Trotti v. Detzner, 147 

So. 3d 64l(Fla. 1st DCA 2014). In that case, petitioner sought a writ of mandamus compelling 

Florida's Secretary of State to accept his qualifying papers for the election to fill a judicial seat, 

Group 12, in the Fourth Judicial Circuit Court. In denying his petition, the First District held: 

Here, the vacancy created by Judge Moran's resignation occurred before the 
qualifying period, and a physical vacancy will occur during his term such 
that the vacancy must be filled by gubernatorial appointment. While the 
dissent may eschew a bright-line test, we cannot engage in a determination of 
what does or does not constitute an unreasonable vacancy warranting an 
appointment. Ifwe were to interpret the case law the dissent suggests and find 
that an election was required here when the election process had not yet 
begun, we would be nullifying the Governor's power of appointment in 
Article V, section 1 l(b), of the Constitution in post-election process 
resignations and pre-election process resignations. 

The circuit court appropriately denied the petition for writ of mandamus 
because there is no clear right to qualify for candidacy for a seat that is 
required to be filled by gubernatorial appointment. Id. at 645. [ emphasis 
added] 

That case was discussed by the Florida Supreme Court in Pincket v. Detzner, SC16-

768 (Fla. 2016), in which the Supreme Court of Florida denied the writ of mandamus 

sought by Steven Pincket stating: 

The petition for writ of mandamus is hereby denied. "Mandamus may not be 
used to establish the existence of such a right, but only to enforce a right 
already clearly and certainly established in the law." Fla. League of Cities v. 
Smith, 607 So. 2d 397, 401 (Fla. 1992). The recently vacated judicial office 
of Circuit Court Judge, Tenth Judicial Circuit, Group 6, shall be filled by 
gubernatorial appointment. 

In that case, the Supreme Court considered the Judge's letter and his use of the 

resignation to obtain an appointment, then concurred that the petitioner was not entitled 

5 
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to relief as there was no clearly established law in his favor. It reached that result 

because of the Trotti case. However, the majority of the Pincket Court construed Spector 

as being in conflict with Trotti. In separate concurring opinions, the Court disagreed with 

the Trotti decision, but procedurally could not grant the requested mandamus relief 

Justice Pariente in her concurring opinion in Pincket set forth the analysis when a 

judicial officer's preference is to create an appointment by tendering his resignation: 

In this case, a well-respected, long serving judge decided that he wanted his judicial seat to be filled by appointment rather than by election. Specifically, the trial judge tendered his letter of resignation to the Governor on April 1, 2016, just prior to the start of the qualifying period for elections on May 2, 2016, but declared that his last day in office would not take place until late December, leaving just four working days remaining in his term. 

The trial judge has made his intentions clear-he prefers his vacancy to be filled by appointment rather than election. As he stated in his letter of resignation: 11 it is my belief based upon years of observation that the appointment process is superior to the election process in the judicial context. 11 

Although individual judges may prefer the merit selection system for all judges rather than contested elections, no individual judge should be able to circumvent the intent of the provisions of the Florida Constitution that state the election of county and circuit judges "shall be preserved." ... 

*** 
The personal preferences of individual judges, however well-motivated their intentions, should not be the basis for determining whether a vacancy exists that can either be fiUed by election or appointment. Although I agree with Judge Padovano's well-reasoned dissent, the better way to resolve this issue for the future is by a declaratory judgment-or, if necessary, a clarifying constitutional amendment. 

Justice Pariente's opinion was joined by Justices Quince and Perry. 

Justice Lewis writing in a separate concurring opinion noted how a retiring judge 

could unilaterally affect an election by simply resigning before the statutory qualifying 

period with a later effective date just prior to the end of the term: 

6 
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However, if I were writing on a clean slate, I would apply Spector v. Glisson, 305 So. 2d 777 (Fla. 1974), to the facts before us. I believe that Spector more closely adheres to the letter and spirit of our Constitution. See art. V, § lO(b)(l ), Fla. Const. {"The election of circuit judges shall be preserved .... "). Tellingly, our Constitution vests each judicial circuit the opportunity to vote to replace the election of trial judges with merit selection and retention. See id. Without fail, a majority of the citizens of every jurisdiction have voted to reject merit selection and retention of their trial judges every time such an opportunity has been presented. It therefore defies both logic and common sense that an elected judge in the last year of a term could unilaterally effect such a change by simply resigning before the statutory qualifying period with an effective date just days before the end of the term. A gubernatorial appointment in such a scenario serves no purpose because the Florida justice system sustains no negative impact when a judge resigns before the electoral process has commenced, but effective many months later, only in the last days of his or her term. 

Denying Plaintiffs request for a preliminary injunction will result in irreparable harm. 

The public will be deprived of their Constitutional right to elect Judge Foster's successor. 

Plaintiff will be required to place his mediation practice on hold or greatly reduce it. The 

judicial office for which he has qualified, if filled by nominees submitted to the Governor 

by the JNC for appointment, may be foreclosed. In addition, should he be meritorious in 

his declaratory action and the seat is filled by appointment, the harm to the Florida voters 

and Plaintiff will be ongoing and irreversible. There is not an adequate remedy at law 

because the seat cannot be filled by both election and appointment. If the appointment is 

made and accepted by the Governor, no further relief may be available. Further, there is 

no disservice to the public interest as the seat remains occupied by Judge Foster until 

December 31, 2018. Plaintiff has shown that there is a substantial likelihood that he will 

be meritorious in his declaratory relief action to he a qualified candidate for the office of 

Circuit Judge for the Fourth Judicial Circuit, Group 6. 

As a majority of the Supreme Court stated in the Pincket mandamus case and as 

stated in the dissent in Trotti, this is a precedent subject to abuse "by those who would 

7 
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manipulate the election process to suit their own political or philosophical objectives." 

This court agrees with the last paragraph of the concurring opinion of Justice Lewis 

which in part states: 

... It is truly a sad day for Floridians when their trial court judges may 
manipulate the electoral process and prioritize their personal preferences 
over those espoused in the very Constitution they swore to defend. 

Article 2 Section 5 of the Florida Constitution requires our judges to swear to "support, 

protect, and defend the Constitution ... " This was simply an effort to circumvent the Constitution, 

not support, protect and defend it. 

At the hearing in response to a question from the court counsel for Defendants stated that 

if Judge Foster put in his letter that his resignation would be effective at noon, just 12 hours 

before his term expired, that his position would be filled by appointment by the Governor. This 

court cannot accept that as the law of our State. The right of our citizens to vote, as specifically 

provided for in the Constitution with regard to election of our trial judges, is sacred. Our 

Constitution is the cornerstone of our democracy. 

This is a situation much too capable of being repeated. As the Supreme Court stated in 

Spector, "if the elective process is available, and if it is not expressly precluded by the applicable 

language, it should be utilized to fill any available office by vote of the people at the earliest 

possible date." In the spirit of the Constitution and the facts of this case, this vacancy should be 

filled in the election of 2018. 

It is therefore ORDERED AND ADJUDGED that: 

a. Plaintiffs Motion for Injunctive Relief is granted effective immediately at the 

conclusion of the hearing held on May 16, 2018. 
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b. The Governor as of the conclusion of the hearing held on this matter on May 16, 2018, 

shall suspend all of the Fourth Judicial Circuit's Judicial Nominating Commission's activities 

Chaired by Patrick J. Kilbane, Jr. and duties as requested in his letter to the Commission on April 

23, 2018. 

c. The Governor is enjoined from accepting any nominees from Fourth Judicial Circuit's 

Judicial Nominating Commission to fill the judicial seat currently occupied by Judge Foster or 

making any appointments to fill the judicial seat currently occupied by Judge Foster. 

d. The Secretary of State shall not remove Plaintiff David P. Trotti from the ballot and 

as a qualified candidate to include its public webpage announcing that the Plaintiff has qualified 

as a candidate for Group 6, of the Fourth Judicial Circuit. 

t1-' DONE and ORDERED in Chambers, in Tallahassee, Leon County, Florida on this l!_ 
day of r 2018 nunc pro tune to May 16, 20 I 8. 

Copies furnished to: 

Daniel E. Nordby, Esq., General Counsel, Executive Office of the Governor 
The Capitol, PL-05, Tallahassee, Florida 32399-0001, at: daniel.nordby@eog.mytlorida.com 

David A. Fugett, Esquire, General Counsel, Florida Department of State 
R.A. Gray Building, Suite 100, 500 South Bronough Street, Tallahassee, Florida 32399-0250 at: david.fugett@dos.myflorida.com 

Robert J. Slama, Esquire, Attorney for Plaintiff, 6817 Southpoint Parkway, Suite 2504 
Jacksonville, Florida 32216, at: support@robertjslamapa.com 

Nick James, Attorney for Plaintiff, 2980 Harley Road, Jacksonville, Florida 32257 
at: nick@nickjameslaw.com 

David P. Trotti, Esquire, Plaintiff, 1542 Glengarry Rd, Jacksonville, Florida 32207 
at: david@dptrottilaw.com 
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Filing# 73200707 E-Filed 06/06/2018 06:31 :20 PM 

DAVID P. TROTTI, an individual, 

Plaintiff, 
vs. 

KEN DETZNER, Secretary of the State of Florida, 
in his official capacity; and 
RICK SCOTT, Governor of the State of Florida, 
in his official capacity, 

Defendant(s ). 

IN THE CIRCUIT COURT FOR THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR LEON COUNTY, FLORIDA 

CASE NO.: 37-2018-CA-1039 
CIVIL DIVISION 

I ------------------------
PLAINTIFF'S MOTION TO VACATE AUTOMATIC STAY PURSUANT TO RULE 

9.310(B)(2), RULES OF APPELLATE PROCEDURE1 

COMES NOW, the Plaintiff, David P. Trotti, by and through undersigned counsel of 
record, and files this Motion to Vacate the Automatic Stay imposed by Fla. R. App. P. 
9 .31 O(b )(2) following the commencement of the appeal, and in support thereof states: 

1. On June 6, 2018 at 10:09 a.m. the Court in Leon County entered an Order 
Granting Plaintiff's Motion for Injunctive Relief. 

2. Also, on June 6, 2018 at 1 : 17 p.m. the Defendant( s) by and through counsel filed 
a Notice of Appeal of Non-Final Order seeking interlocutory review of the injunction. 

3. Based on the factual findings in support of the Court's order, the Court found the 
Plaintiff satisfied a "four-part test under Florida law: a substantial likelihood of success on the 
merits; lack of an adequate remedy at law; irreparable harm absent the entry of an injunction; and 
that injunctive relief will serve the public interest." Reform Party of Fla. v. Black, 885 So. 2d 
303, 305 (Fla. 2004). 

4. This Court entered the injunction and specified the reasons for its entry and 
described in reasonable detail the acts or acts restrained without reference to any pleadings or 
other documents. 

5. Since the hearing on May 16, 2016, the Defendant(s) have blatantly and with 
intent refused to abide by this Court's order that" ... there wouldn't be an adequate remedy of 

1 Rule 9 .3 IO provides in relevant part: Rule 9 .310 Stay Pending Review * * * [b ](2) Public Bodies; Public officers. 
The timely filing of a notice shall automatically operate as a stay pending review, except in criminal cases, when the 
State, any public officer in an official capacity, board, commissionor other public body seeks review .... 
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law if we went forward with the JNC process on this and allowed that to go through" Transcript 
pg. 72 lines 14-16. 

6. In further defiance of this Court's order, the Defendants have continued with the 
JNC process by accepting applications, giving press releases, doing background investigations 
preparing for the June 11, 2018 interviews. 

7. When addressing the parties at the conclusion of the injunction hearing, the Court 
Ordered that: "I want it to go ahead and be effective immediately, because everything needs to 
stop right now on the way I read the law." [emphasis added]. Transcript pg. 73 lines 5-7. 

8. The State is entitled to the benefit of the automatic stay provision of Fla. R. App. 
P. 9.310(b)(2) on appeal in a civil proceeding, subject to the discretion of the trial court to 
dissolve or modify the stay based upon the important interests of the parties and the particular 
circumstances of the case. Mitchell v. State, 911 So. 2d 1211 (Fla 2005). 

9. But the rule regarding the automatic stay contains a more specific provision 
addressing automatic stays when the injunction applies to public bodies under Fla. R. App. P. 
9.310(b)(2). The last sentence of that subparagraph states, "on motion, the lower tribunal or the 
court may extend a stay, impose any lawful conditions, or vacate the stay." 

10. There are two principal considerations that nisi prius courts must consider when 
deciding whether to vacate a Fla. R. App. P. 9.310(b)(2) stay, which are "the likelihood of 
irreparable harm if the stay is not granted and the likelihood of success on the merits by the 
entity seeking to maintain the stay." Mitchell at 1220. 

11. Further, the automatic stay should remain in effect during an appeal by the 
"government" and should be vacated only in the most compelling circumstances. The rational 
for this rule is founded in judicial deference to governmental decisions. Yet that deference 
diminishes where the equities are overwhelmingly tilted against maintaining the stay. St. Lucie 
Cty. v. N. Palm Dev. Corp., 444 So. 2d 1133 (Fla 4th DCA 1984) 

12. Thus, the Court must address both the balancing tests described by the supreme 
court in Mitchell, supra at 1220 and the compelling circumstances test espoused by the Fourth 
District Court of Appeals in N. Palm Dev. Corp, supra at 1135. 

13. The unique facts of this case are compelling and require that the automatic stay 
that imposed pursuant to Fla R. App. P. 9.310(b)(2) be vacated.2 

14. This Court had a full evidentiary hearing on May 16, 2018, and considered the 
likelihood of success on the merits in the declaratory action. The Court specifically found that 
there was a substantial likelihood of success on the merits. 

15. So too, there is no irreparable harm to the Defendant(s) and the Defendant(s) will 
neither be inconvenienced nor prejudiced if the stay is lifted. The Judicial Seat is currently 
occupied by Judge Robert M. Foster until December 31, 2018, nearly 7 months from now. If the 
Stay is lifted and if the Plaintiff is not successful in the underlying action, the Defendant( s) will 

2 In the Florida Supreme Court's decision in State v. Gainesville Woman Care LLC, 213 So. 3dl 141, 2017 Fla. App. 
LEXIS 4535 (Fla. Dist. Ct.App. 1st Dist., Apr. 4, 2017), "the Supreme Court reversed the court of appeals and found 
the trial court's findings with respect to all four of the prongs of the temporary injunction test were supported by 
competent, substantial evidence. Consequently, the trial court had the proper evidentiary basis to issue a temporary 
injunction in this case." The same applies to the facts presented to the nisi prius court, and the uncontroverted 
findings offact made by the trier of fact. 
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be in the same position as if this action was not pending and a successor would be appointed. If 
the Plaintiff is the only qualified candidate, his name would not appear on the printed ballot. At 
this time, no third parties have come forward to interplead in the litigation. 

16. To be sure, there is irreparable harm to the Plaintiff. If the stay remains in place, 
the appointment process will continue, as it has regardless of this Court's oral proclamation and 
written order, and eventually an appointment to fill Judge Foster's seat can be made as early as 
June 12, 2018 --- the interviews are scheduled to conclude at 3:30 p.m. on June 11, 2018 and 
deliberations are scheduled to be held at the conclusion of the interviews. One article quotes the 
JNC Chairman that their nominees will be ready for submission to the Governor at the 
conclusion of deliberations. 

17. While this matter is being reviewed as a non-final order, another factor to be 
considered is whether there is a substantial likelihood of success on the merits. On May 16, 
2018 this Court had a full evidentiary hearing and applied the four-part test for entry of an 
injunction. This Court found that there is a substantial likelihood of success on the merits and 
granted the Order because the Supreme Court's decision in Spector and Pincket II make clear 
that the election machinery is primary, and the tendering of a resignation by Judge Foster would 
otherwise create an artificial appointment. 

18. To allow the stay to be in place would allow the Defendant(s) to further 
manipulate the election process to enable the JNC to fill the vacancy created by Judge Foster's 
retirement and ensure as he sought an appointment of a Nassau County attorney. 

19. The Plaintiff is requesting the Court to take judicial notice of the articles in the 
Jacksonville Daily Record regarding the application process, interviews and deliberations to fill 
Judge Robert M. Foster's seat. See attached articles incorporated by reference. 

20. Patrick Kilbane, as Chair of the Fourth Judicial JNC was personally served notice 
of this Court's order on June 6, 2018. 

21. The public policy of the State of Florida as expressed in the Constitution of the 
State of Florida and the Florida Supreme Court's analysis in Spector and the separate concurring 
opinions in Pincket II reflect the Constitution's presumptive abhorrence to any attempts to 
manipulate the process which would disenfranchise the voters of the State of Florida. This is not 
simply an election process which takes place in every county in the State of Florida, but it is a 
judicial election which provides a judicial officer seeking to utilize the artificial appointment to 
pursue a political objective. By doing so, it will result in an election nullification, and provide a 
background for further manipulation by other judicial officers which was noted in Spector and 
Pincket 1.3 

22. As the facts of this case clearly demonstrate, the submission of the letter of 
resignation just prior to the qualification process was an effort to circumvent the Constitution, 
not support, protect and defend it, to allow the appointment process to continue, and to be a 
continuation of that artificial process put in place by the highest elected officers of the State of 

3 The Defendants have effectively challenged the nisi prius court's order which has properly applied Spector and 
Pincket II to the facts in this case, which have alleged and properly pied the manipulation of the election system and 
that factual finding was not controverted at hearing. Trotti I does not apply to nor consider the tendering of a 
resignation by a judicial officer as a vehicle for creating the artificial appointment. That issue (if it was part of 
Judge Moran's decisionmaking) was never raised or established factually. 
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Florida --- The Chief Executive Officer and the Secretary of State who oversees the election 
process. In the matter before this Court, the equities are overwhelmingly tilted against 
maintaining the stay in favor of the State of Florida and it should be immediately vacated. 

WHEREFORE, the Plaintiff, by and through the undersigned, request this Court to 
vacate the automatic stay imposed by Fla. R. App. P. 9.310(b)(2). 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the above referenced Motion to Vacate Automatic Stay has 

been e-filed via COREle-file and served on the interested parties by Service of Process on this 6th 

day of June 2018. 

REPECTFULLY SUBMITTED, 

By: Isl Nick James 
Nick James, Esquire 
FL Bar No.: 0056082 
Email: nick@nickjameslaw.com 
2980 Hartley Rd 
Jacksonville, FL 32257 
Telephone: 904-735-7999 

--and---

The Law Office of Robert J. Slama, P.A. 
By: Isl Robert J. Slama 
Robert J. Slama, Esquire 
FL Bar No.: 0919969 
Email: support@RobertJSlamaPA.com 
6817 Southpoint Pkwy, Ste 2504 
Jacksonville, FL 32216 
Telephone: 904-296-1050 

---and---

DA VID P. TROTTI, P.A. 
By: Isl David P. Trotti 
David P. Trotti, Esq. 
FL Bar No.: 0196207 
Email: david@dptrottilaw.com 
1542 Glengarry Rd 
Jacksonville, FL 32207 
Telephone: 904-399-1616 
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The 4th judicial Circuit Court denied a petition from a Jacksonville attorney 

seeking to halt the process to select candidates h:)r appointrnent to replac1..' a 
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6/6/2018 Judge denies request lo hall judicial nomination process I Jax Daily Record I Financial News & Daily Record -Jacksonville, Florida 

Attorney David Trotti filed on lvlay 10 a petition tor injunctive relief on his 

1notion to prevent the 4th Circuit Judicial Non1inating Commission from 

accepting applications, interviewing applicants and then subn1itting to Gov. 

Rick Scott candidates to replace Circuit Judge Robert Foster. 

Foster notified Scott and 4th Circuit Chief Judge lvlark i\tiahon on April 2 that 

he is resigning because he has reached the n1andatory retire1nent age of 70 and 

his last day in otllce would be Dec. 31, even though his term doesn't expire 

until Jan. 14. 

On April 23, attorney Patrick Kilbane, chair of the 4th Circuit Judicial 

No1ninating Com1nission, was inforn1ed by Scott's general counsel, Daniel 

Nordby, that the governor wanted the con1mission to convene to fill the 

v:.ic:.incy created by Foster's resignation and that the comn1ission sub1nit thP 

~ PREV - b NEXT '-
" ARTICLE of SL"< notninees y June 22. ARTICLE , 

Kilbane published on lvlay I a public notice stating that the co1nn1ission \Vas 

seeking applicants for the vacancy, with a deadline of 5 p.n1. May 23. 

On ivlay 3, Trotti filed as a candidate for Foster,s Group 6 seat and paid to the 

state Division of Elections the $5,843.20 qualifying fee. 

Trotti on May 7 sent an e1nail to Kilbane with a letter attached requesting the 

commission cease and desist "until such time that this matter is resolved by the 

Court." 

Kilbane responded that he had forwarded Trotti's communication to Nordby, 

and further that "unless I hear from him otherwise, I plan to proceed \Vith the 

instructions I've received fron1 the Governor.,, 

https://www.jaxdailyrecord.com/article/judge-denies-request-to-halt-judicial-nomination-process 2/10 
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6/6/2018 Judge denies request to halt judicial nomination process I Jax Daily Record I Financial News & Daily Record - Jacksonville, Florida 

Secretary of State Ken Detzner, is pending. 

Thursday afternoon, 4th Judicial Circuit Judge \rVaddell vVallace signed an 

order denying Trotti's petition, finding that Trotti could not demonstrate that 

he is likely to prevail on the 1nerits of the case in Leon County. 

"Because Petitioner cannot de1nonstrate that he is likely to succeed on the 

merits of his clain1, Petitioner is not entitled to the requested injunctive relief' 

it states. 

Kilbane said Friday that based on \rVallace's order, the commission will 

continue to conduct its business as directed by the governor and that several 

applications already have been submitted. 

,,P PREV °' ARTICLE 
NEXT '-. 

ARTICLE ,' 
rev Article Next Articl 

hllps://www.jaxdailyrecord.com/articlequdge-denies-request-to-halt-judicial-nomination-process 3/10 
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J1\X DAiLY RECORD HWRSD:1Y, MAY 24, 2•18 08:20 AM EST 

18 apply for 4th Judicial Circuit vacancy 

SHAHE f COMMLNTS 

lnterviows will be scheduled Jtlne l L 

by: i\la1 Mar Im! ! Associate Editor 

The •Hh Judidu! Circuit Judkial Nominating Corn mission n:cei\'C:d 18 applications (nr tlu~ vacancr .:rl'nkd 

by the rcsign,\linn of Circuit Judge Robert foster. 

The candid,tlt pool cnmpriscs a Duval County judge. ;1 drrnit iudgt who is serving in Broward County, two 

m,1gisl rnh:s and l-! ntlornc''.}"i in publi,: st1Tice and in private pradic~·: 

• Jand :\bd, circuit dirc:ctor, Office: of Regional Conllkt C11u!lsd and ( :,vii Rt'gional Cou11sd 

nllps:,,ww\·,.iaxda1lyrecoro.com/M1,ct1;/1!l•acply-ror-4th-J1HJiciakirc(ut-vacancy i!7 
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6/6/2018 18 apply for 4th Judicial Circuit vacancy I Jax Daily Record I Financial News & Daily Record - Jacksonville, Florida 

• \ Villiam Beard, director tor countv court, Public Defender's Ottice 
I 

• iv[elina Buncome, assistant public detender 

• Nassau County Magistrate Janet Carver 

• Michael Fackler, shareholder, Milam Howard Nicandri Gillam & Renner 

• 17th Judicial Circuit Judge Charles Greene (Broward County) 

• Leslie Hendricks, senior attorney, state Department of Children and Families 

• James Kallaher, senior associate, Law Office of Bohdan Neswiacheny 

• Duval County Magistrate and Hearing Officer Robin Lanigan 

• Jon Lasserre, shareholder, Rogers Towers 

• Rhonda Peoples-Waters, president and owner, Rhonda Peoples-Waters PA 

- J:.-in °erry, assistant state attorney, division chief 

< PREV 
ARTICLE 

NEXT > 
ARTICLE 

• 11<1111son Poole, shareholder, Poole & Poole PA 

• Chanda Rogers, partner, Faltemier Rogers 

• Brett Steger, partner, Davis, Broussard & Steger 

• Julie Taylor, 4th Judicial Circuit court counsel 

• David Tucker, regional counsel. state Department of Children and Families 

After evaluating the applications and investigating the applicants, the commission will conduct interviews 

on June 11 at the Duval County Courthouse. 

The interviews and other proceedings of the commission, with the exception of deliberations. are open to 

the public. 

The commission is directed by Gov. Rick Scott to submit by June 22 a list of six nominees, at which time he 

will have up to 60 days to appoint Foster's replacement or request additional nominee recommendations 

from the commission. 

hllps://www.jaxdailyrecord.com/article/18-apply-for-4th-judicial-<:ircuit-vacancy 2{7 
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A judge VVcdnt~S(fay ordered Gov. Rick Scolt to suspend the judicial 

norninating process in the 1Hh Judkial Circuit to flll the vacrncy crc,1ted hy tht' 
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166

6/6/2018 Judge orders suspension of 4th Circuit judicial appointment I Jax Daily Record I Financial News & Daily Record - Jacksonville, Florida 

The order, by 2nd Judicial Circuit Judge Charles Dodson, also instructs 

Secretary of State Ken Detzner to restore to the ballot for the Group 6 seat in 

the August 28 primary election Jacksonville attorney David Trotti, who sought 

injunctive reliefin J\tlay after becoming the only candidate to qualify in the 

election. 

The 4th Circuit Judicial Nominating Con1mission is scheduled to interview 18 

candidates tor the seat Monday at the Duval County Courthouse. 

"We have appealed this ruling," said Ashley Cook, Scott's press secretary. 

Foster, ·who is not eligible tor re-election because of the mandatory retirement 

age for judges, tendered his resignation to Scott in April. 

,,P PREV 
' ARTICLE 

cancy between the effective date of his resignation, Dec. 31, and the end 

erm in office, Jan. 7, is four business days. 

After Scott convened the nominating com1nission on April 23, Trotti 

subn1itted the required docun1entation and paid the necessary filing fee during 

the statutory qualifying period to be a candidate for the judicial seat in Group 6 

of the 4th Judicial Circuit. 

He was listed as a candidate on the Florida Division of Elections website, but 

later was removed when the departinent was notified by the governor's office 

that the position would be filled by appointn1ent. 

In his order granting preli1ninary injunction, Dodson stated that to deny the 

request ,vould deprive the public of"their Constitutional right to elect Judge 

Foster's successor." 

https://www.jaxdailyrecord.com/article~udge-orders-suspension-of-41h-circuit-judicial-appointment 

() ,,,.,. 
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Filing# 73316470 E-Filed 06/08/2018 03:46:56 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

DAVID P. TROTTI, an individual, 

Plaintiff, 

vs. 

RICK SCOTT, Governor of the State of Florida, 
in his official capacity; 
KEN DETZNER, Secretary of the State of Florida, 
in his official capacity. 

Defendants. 
I 

-----------------

Case No.: 37-2018-CA-1039 
Civil Division 

DEFENDANTS' RESPONSE IN OPPOSITION TO 
PLAINTIFFS' MOTION TO VACATE AUTOMATIC STAY 

Defendants oppose Plaintiff's Motion to Vacate the Automatic Stay, as it fails to satisfy 

the legal standard for granting this extraordinary relief: 

1. On June 6, 2018, this Court entered its Order granting Plaintiff's Motion for Injunctive 

Relief. 

2. That same day, Defendants filed their Notice of Appeal of the Order Granting the 

Injunction. Under Florida Rule of Appellate Procedure 9 .31 0(b )(2), the timely filing of a notice 

of appeal by a public officer "shall automatically operate as a stay pending review." The stay 

"shall remain in effect during the pendency of all review proceedings in Florida courts until a 

mandate issues, or unless otherwise modified or vacated." Fla. R. App. P. 3 IO(e). 

3. Also that same day, Plaintiff filed a Motion to Vacate the Automatic Stay. See Fla. R. 

App. P. 9.310(b)(2). In his motion, Plaintiff requests this Court vacate the automatic stay, 

claiming Plaintiff is likely to succeed on the merits and would be subject to irreparable harm if 
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the stay remains in place. Plaintiff further argues the "equities are overwhelmingly tilted against 

maintaining the stay ... " 

4. During the pendency of the instant case, Plaintiff also filed a Verified Petition for Ex 

Parte Injunctive Relief in the Fourth Judicial Circuit against the Judicial Nominating 

Commission for the Fourth Judicial Circuit and Patrick J. Kilbane, Jr., the chair, seeking an 

injunction enjoining the Judicial Nominating Commission from accepting applications, 

interviewing candidates and selecting or submitting to the Governor the names of lawyers for 

appointment to the judicial vacancy created by the resignation of Judge Foster. See Trotti v. 

Kilbane et al., Case No. 16-2018-CA-3060 (Fla. Cir. Ct. May 17, 2018). On May 17, 2018, 

Fourth Circuit Judge Waddell Wallace, III, entered an "Order Denying Petition for Injunctive 

Relief." Presented with the same issue of law raised in this case, Judge Wallace noted both that 

he could not ignore the binding precedent of the First District's decision in Trotti I and that 

concurring opinions are not considered precedent. Id. As a result, Judge Wallace denied the relief 

requested by Plaintiff. 

5. Despite Judge Wallace's order, Plaintiff has served Chair Kilbane and the Fourth Circuit 

JNC with a copy of this Court's Order granting injunctive relief. 

6. For the following reasons, this Court should deny Plaintiff's request. 

Standard for Vacating Stay 

The Florida Supreme Court has recognized two principal considerations that the lower 

court must take into account when determining whether to vacate a stay pending appellate 

review: (1) the likelihood of irreparable harm in the absence of a stay; and (2) the likelihood of 

success on the merits by the party seeking to maintain the stay. Mitchell v. State, 911 So. 2d 

1211, 1219 (Fla. 2005). In assessing these factors, courts have repeatedly cautioned that an 

2 
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automatic stay "should be vacated only under the most compelling circumstances." Dep 't of 

Envtl. Prat. v. Pringle, 707 So. 2d 387, 390 (Fla. 1st DCA 1998), underlying injunction 

subsequently quashed, 743 So. 2d 1189 (Fla. 1st DCA 1998) (quoting St. Lucie Cty. v. N Palm 

Dev. Corp., 444 So. 2d 1133, 1135 (Fla. 4th DCA 1984)). This is because "the automatic stay 

provision in rule 9 .31 0(b )(2) was founded in judicial deference to governmental decisions." 

Order Reinstating Automatic Stay, Fla. Fish & Wildlife Conservation Comm 'n v. Daws, Case 

No. 1Dl6-4839 (Fla. 1st DCA Oct. 6, 2017). Such deference stems from "the fact that planning

level decisions are made in the public interest and should be accorded a commensurate degree of 

deference and that any adverse consequences realized from proceeding under an erroneous 

judgment harm the public generally." St. Lucie ,444 So. 2d 1135. Considering this policy 

rationale and built-in deference, an automatic stay will be vacated only when "the equities are 

overwhelmingly tilted against maintaining the stay." Tampa Sports Auth. v. Johnston, 914 So. 2d 

1076, 1084 (Fla. 2d DCA 2005). Moreover, any party seeking to vacate the automatic stay must 

establish an evidentiary basis for the existence of the asserted compelling circumstances. Pringle, 

707 So. 2d at 390; see also St. Lucie Cty., 444 So. 2d at 1135. 

Under this rigorous standard, Plaintiff cannot meet his burden to demonstrate the stay 

should be vacated. 

Argument 

I. Defendants are likely to succeed on appeal. 

While this factor mirrors the first criterion applied by this Court in granting Plaintiff's 

request for injunctive relief, in the context of the rigorous standard for vacating the automatic 

stay afforded to public bodies, Plaintiffs cannot meet the requisite showing. That is because this 

Court's June 6, 2018 Order, besides conflicting with the controlling precedent of Trotti v. 

3 
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Detzner, 147 So. 3d 641 (Fla. 1st DCA 2014) (Trotti I), imposed remedies that exceed the 

parameters of judicial authority. Specifically, this Court's Order granting Plaintiff's request for 

injunctive relief: (1) purports to order the Governor to suspend the actions of the Fourth Circuit 

Judicial Nominating Commission, a non-party to this case who the Plaintiff unsuccessfully 

sought to enjoin in a separate action in Duval County; (2) prohibits the Governor from 

"accepting any nominees" from the JNC, rather than simply prohibiting the Governor from 

making an appointment to the seat (as Plaintiff sought in his Motion for Injunctive Relief); and 

(3) directs the Secretary of State to "not remove Plaintiff from the ballot and as a qualified 

candidate" without ordering the opening of a candidate qualifying period for the Group 6 judicial 

seat, effectively pronouncing Plaintiff's entitlement to the position of circuit judge without 

election, gubernatorial appointment, or even the payment of the candidate qualifying fee. 

As a result, Defendants are likely to prevail on an appeal of this Court's order granting 

injunctive relief. This Court should therefore decline to lift the automatic stay. See, e.g., Order 

Reinstating Automatic Stay, Fla. Dep't of Health v. Redner, Case No. 1Dl8-1505 (Fla. 1st DCA 

May 1, 2018) (reinstating automatic stay because plaintiff had not "sufficiently demonstrated a 

likelihood of success on the merits as required to justify" the lifting of the Department's 

automatic stay). 

As argued1 in response to Plaintiff's Motion for Temporary Injunctive relief, Defendants 

are also likely to prevail on the appeal because this Court is bound by the First District Court of 

Appeal's decision in Trotti I, which directly forecloses Plaintiff's claims in this case as a matter 

oflaw. Contrary to this Court's Order, the concurring opinions of Justice Pariente and Justice 

1 In the interest of judicial economy, Defendants will not restate their entire argument in this 
pleading but instead incorporate by reference the arguments made in their May 15, 2018 
Response in Opposition to Plaintiff's Motion for Injunctive Relief. 

4 
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Lewis to the Florida Supreme Court's unpublished opinion in Pincket v. Detzner, 2016 \VL 

3127704 (June 3, 2016) do not control this case. Nor can this Court ignore binding precedent in 

favor of non-binding concurring opinions. See Order Denying Petition for Injunctive Relief, 

Trotti v. Kilbane et al., Case No. 16-2018-CA-3060 (Fla. Cir. Ct. May 17, 2018) (citing Miller v. 

State, 980 So. 2d 1092, 1094 (Fla. 2d DCA 2008) ("We instruct the trial court that concurring 

opinions are not considered precedent .... And, because the district courts of appeal in Florida 

are intended to be courts of final appellate jurisdiction, the opinion of a district court is binding 

on all trial courts in the State." (citations omitted)). 

Moreover, Plaintiff previously submitted his argument that Trotti I conflicts with Spector 

to the Supreme Court. Trotti I Petition on Jurisdiction at p. 5 ("This ruling is in direct conflict 

with Spector v. Glisson, 305 So. 2d 780 (Fla. 1974)") and Pet. at 4 ("The [Supreme Court] 

should exercise its discretionary jurisdiction because the opinion rendered by the First DCA on 

September 17, 2014 expressly and directly conflicts with .. . Spector v. Glisson, 305 So. 2d 777 

(1974)"). Despite being presented with the opportunity to overrule Trotti I, the Supreme Court 

declined to accept jurisdiction. Trotti v. Detzner, 157 So. 3d 1051 (Fla. 2014). 

Especially considering this precise issue was already presented to Florida's First District 

Court of Appeal by the same Plaintiff only four years ago, it is likely the First District will 

decide this case consistently. As such, consideration of this factor counsels against vacating the 

automatic stay. 

a. Trotti should not obtain a position in the judiciary by orchestrated default. 

Next, Defendants are likely to prevail on an appeal of this Court's Order granting 

Plaintiff's request for injunctive relief because the effect of the Court's Order is to require the 

Department to qualify Plaintiff for and potentially propel him into elected office by default. 

5 
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There is no authority for this Court to waive Florida's election laws on Plaintiff's behalf, and 

therefore the Order cannot stand. See, e.g., Bittel v. Scott, et. al., Case No, l 7-CA-002301 (Fla. 

Cir. Ct. Dec. 15, 2017) ( noting the court lacked jurisdiction to mandate earlier special elections 

as there is no provision for waiver of statutory election requirements). 

This Court's June 6, 2018, Order states the Secretary of State "shall not remove Plaintiff 

David P. Trotti from the ballot" and also states the Secretary of State shall not remove Plaintiff 

from its public webpage announcing the Plaintiff has qualified as a candidate for Group 6. The 

Court's remedy fails to take into account the entirety of election law requirements. For example, 

Florida law requires candidates for judicial office to either qualify via the "petition method" or 

pay a qualifying fee, which is then required to be forwarded for deposit in the Election 

Commission Trust Fund. See§§ 105.031(3), 105.035 Fla. Stat. Plaintiff has not provided this fee 

because the Division returned Plaintiff's check upon recognition of its error of accepting the 

check in the first instance. See Transcript of 5 .16.18 Hearing, p. 10 line 4-6. In addition, the 

Division was required to submit the names of all duly qualified judicial candidates to the 

Supervisor of Elections by May 11, 2018. See§ 105.031(3), Fla. Stat. Finally, it is the local 

Supervisors of Elections that prepare ballots-not the Secretary of State-and the Supervisors of 

Elections for the counties comprising the Fourth Judicial Circuit are not parties to this action. 

Even if the Order is read to require the Department of State to take every action necessary 

to properly qualify Plaintiff as a candidate for judicial office, it is still legally insufficient. There 

is no precedent that would allow this Court to grant Plaintiff a judicial position through his post

hoc orchestration of an unopposed election by litigation, even if Plaintiff were to prevail on the 

merits of his claim. To the contrary, when a similar issue was considered by the Supreme Court 

in 2016, the remedy ordered by the Court was to "reinstate the election" for the judicial office 

6 
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and to "accept candidates seeking to qualify for [the] judicial office" during a new and separate 

week-long qualifying period. See Lerman v. Scott, SC16-783, 2016 WL 3127708, at *1 (Fla. 

June 3, 2016). The remedy in Lerman was consistent with the Supreme Court's prior precedent 

that, when a position is to be filled by election, "the people should have the available opportunity 

to select their public officer from a multiple choice of candidates." Treiman, 342 So. 2d at 975 

(quoting Hurt v. Naples, 299 So. 2d 17, 21 (Fla. 1974) ([w]idening the field of candidates is the 

rule, not the exception)). 

In light of the binding decision issued in Trotti I, it is no surprise that other potential 

candidates for the Fourth Judicial Circuit, Group 6, did not attempt to qualify for a judicial seat 

that the Division of Elections had acknowledged would be filled by appointment and that the 

Fourth Circuit Judicial Nominating Commission had already begun the process of filling by 

gubernatorial appointment. And those who may have otherwise attempted to qualify should not 

be punished for relying on the law. Artz ex rel. Artz v. City o_fTampa, 102 So. 3d 747, 751 (Fla. 

2d DCA 2012) (the law does not require a party to take action that would be futile). 

b. This Court's Order interferes with the legal obligations of a non-party. 

"It is axiomatic that a trial court may not issue an injunction that interferes with the rights 

of those who are not parties to the action." Trans Health Mgmt. Inc. v. Nunziata, 159 So. 3d 850, 

857 (Fla. 2d DCA 2014); see also In re Guardianship of Shell, 978 So. 2d 885, 891 (Fla. 2d 

DCA 2008) ("As a general rule, a trial court may not enter an injunction against an entity that is 

not a party to the action at issue.") (citing Leighton v. First Universal Lending, LLC, 925 So.2d 

462, 464 (Fla. 4th DCA 2006) and Fontainebleau Hotel Corp. v. City of Miami Beach, 172 So.2d 

255,256 (Fla. 3d DCA 1965)); see also S. Dade Farms, Inc. v. Peters, 88 So. 2d 891 (Fla. 1956) 

(Where six tenants were not parties to injunction proceeding by other tenant against landlord, 

court had no power to adjudicate validity of the leases to the six, nor the rights of the six tenants 
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under them). This is true even when one of the parties to the action has partial "control" over the 

nonparties sought to be enjoined. Id. at 858. 

Here, this Court has ordered the Governor to "suspend all of the Fourth Judicial Circuit's 

Judicial Nominating Commission's activities Chaired by Patrick J. Kilbane, Jr. and duties as 

requested in his letter to the Commission on April 23, 2018." But the Judicial Nominating 

Commission has a constitutional obligation to make nominations under Article V, section 11, of 

the Florida Constitution. This Court's Order therefore interferes improperly with the legal 

obligations of a non-party to this proceeding. 

Although the Judicial Nominating Commission is a non-party to this case, it was named 

by the Plaintiff as a defendant in a separate case filed last month in the Fourth Judicial Circuit. In 

that case, Fourth Circuit Judge Waddell Wallace rejected Plaintiff's request to enjoin the Judicial 

Nominating Commission from proceeding with the nominating process. This Court is without 

jurisdiction to modify the Fourth Circuit's order, and should not order relief inconsistent with 

that ordered by a sister court. See Lazar v. Lindsey, 510 So. 2d 981, 982 (Fla. 4th DCA 1987) 

(noting the Circuit Court of the Fifteenth Judicial Circuit should not have exercised jurisdiction 

and entered an order modifying an earlier order entered by the Circuit Court of the Eleventh 

Judicial Circuit). 

II. Appellee has failed to establish irreparable harm or an evidentiary basis 
to vacate the automatic stay. 

This Court should also decline Plaintiff's request to vacate the automatic stay because he 

has not established an evidentiary basis for the existing of "compelling circumstances" or the 

likelihood of irreparable harm justifying his request. And it is Plaintiff's burden to present the 

requisite evidence. Pringle, 707 So. 2d at 390. 
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Specifically, Plaintiff has provided no evidence of harm-compelling, irreparable, or 

otherwise-that would be caused by Judicial Nominating Commission's consideration of 

applicants and nomination of qualified candidates to the Governor. Similarly, Plaintiff has 

provided no evidence of legal harm that would be caused if the Secretary of State does not 

include his name on a website. Courts have used the term "compelling circumstances" in a 

variety of contexts, to mean a substantial or extreme hardship. See Phillips v. General American 

Life Insurance Co., 652 So. 2d 1144, 1145 (Ala. 1994) (compelling circumstances means 

extreme hardship or injustice); American National Bank and Trust Co. v. International Seafoods 

Inc., 735 So. 2d 747, 754 (Ala. 1987) (compelling circumstances means more than mere 

hardship); Herbert v. Smith, 230 A.2d 235 (Conn. 1967) (compelling circumstances means 

substantial, irreparable injury, actual serious hardship); Fant le v. Fant le, 782 A.2d 3 77 (Md. 

App. 2001) (compelling circumstances means extreme hardship); Kiamesha Concord Inc. v. 

Greenman, 29 A.D.2d 904,287 N.Y.S.2d 972 (N.Y. App. 1968) (compelling circumstances 

means great hardship); Kiagues v. Maintenance Engineering Inc., 643 N.W.2d 45 (N.D. 2002) 

( compelling circumstances means extraordinary circumstances, unusual hardship); Appeal of 

Riccardi, 142 A.2d 289, 291 (Penn. 1958) (compelling circumstances means substantial 

hardship); Summa Corp. v. Lancer Industries, 559 P.2d 544,546 (Utah 1977) (compelling 

circumstances means great hardship). Although Plaintiff claims he will be individually harmed if 

the automatic stay is maintained, the evidence before this Court does not support his claim. 

III. The balance of all relevant factors weighs in favor of maintaining the 
automatic stay to maintain the status quo pending the appellate process. 

As stated above, the Florida Supreme Court's precedent requires automatic stays "should 

be vacated only under the most compelling circumstances." This case, when considering the 

balance of equities, does not rise to those circumstances. The purpose of the automatic stay is to 
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preserve the legal status quo as it exists now. See, e.g., Perez v. Perez, 769 So. 2d 389, 391, fn 4 

(Fla. 3d DCA 1999). The status quo, in light of Trotti I, was that the seat vacated by Judge Foster 

would be filled by judicial appointment. While Plaintiff clearly hopes to change the law through 

this proceeding, his personal preferences are not superior to the public equities in favor of 

maintaining the stay. And the public equities are compelling. Maintaining the stay will prevent 

the confusion associated with the Department of State's obligations as to fulfilling election 

requirements not addressed by this Court's Order. Maintaining the status quo is also consistent 

with Florida's jurisprudential doctrine that intermediate appellate court decisions should be 

adhered to in the absence of Florida Supreme Court precedent to the contrary. Maintaining the 

status quo further ensures that if the seat is ultimately required to be filled by election, Plaintiff 

will not obtain it by default, but instead, the voters of the Fourth Judicial Circuit will have their 

voices heard. 

The effect of this Court's injunction is to prevent Defendants and the Fourth Circuit 

Judicial Nominating Commission from carrying out their constitutional obligations as 

commanded by the plain language of the Florida Constitution and confirmed by the First District 

in Trotti I. The effect of maintaining the stay will be to permit fulfillment of those obligations, 

until and unless Trotti I is overturned. 

Finally, should this Court grant Plaintiff's Motion to Vacate the Automatic Stay, 

Defendants respectfully request that the Court's order include a seven-day delay in its effective 

date to permit appellate review. 

CONCLUSION 

Plaintiff's Motion to Vacate the Automatic Stay should be denied. 
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David Trotti 
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Jacksonville, Florida 32207 
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DAVID P. TROTTI, an individual, 

Plaintiff, 
vs. 

KEN DETZNER, Secretary of the State 
of Florida, in his official capacity; and 
RICK SCOTT, Governor of the State 
of Florida, in his official capacity, 

Defendant(s ). 
I ------------

IN THE CIRCUIT OF THE 
SECOND JUDICIAL CIRCUIT IN 
AND FOR LEON COUNTY, 
FLORIDA 

CASE NO. 2018 CA 1039 
CIVIL DIVISION 

ORDER GRANTING MOTION TO VACATE STAY 

A hearing was held at 8:30 AM on June 11, 2018 on Plaintiffs motion to 

vacate automatic stay. All parties were represented by counsel at the hearing. 

Plaintiff testified at the hearing. The court considered the motion, the response, the 
law, argument of counsel, and all matters of record. Based upon those 

considerations, at the conclusion of the hearing the court granted the motion to 

vacate the stay. 

The court was informed by filings prior to the June 11 hearing, in addition to 

representations at that hearing, that on the date of the hearing the Judicial 

Nominating Commission was to interview applicants for this judicial position. 

However, it is my belief I made · it very clear at the May 16 hearing on the motion 
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for injunction that the nominating process was to cease immediately, because in 

this court's opinion the Constitution and applicable case law requires this to be an 

elected position. If the Governor and Secretary of State had any doubt about that, 

there should have been a motion for clarification or something of the like filed. 

Instead it was as if I had not ruled. The nominating process kept going. My order 

was not even a bump in that road. 

There is a likelihood of irreparable harm if the stay remains in effect. The 

appointment process will continue and the voters of the Fourth Judicial Circuit will 

be deprived of their Constitutional right to elect their circuit judge. As stated by me 

in the May 16 hearing and the follow up written order, there is a likelihood of 

success on the merits by Plaintiff. 

There is no prejudice to the Governor and Secretary of State in vacating this 

stay. Judge Foster's term does not expire for over six months. If this court is 

wrong, there is plenty of time to reconvene the JNC and proceed with an 

appointment. 

The stay was vacated by the court in its ruling about 9:40 AM on June 11. 

This order memorializes that order vacating the stay. 

DONE AND ORDERED in Chambers, Tallahassee, Leon County, Florida 

on this JI day of~ r d 
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Copies furnished to all counsel via £-Portal.· 

David P. Trotti, Esquire 
david@dptrottilaw.com 
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Daniel E. Norby, General Counsel 
Daniel. Norby@eog.myfforida.com 

Meredith Sasso, Chief Deputy General Counsel 
Meredith.Sasso@eog. myflorida. com 
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